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FEERPIEFT I 8 2 AR, URIRWI R 2, Sk 2657 I Rt e
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RIHB AR S T — KA EARAT (R T IZ%" A RIE, SEC
N BEAN S R T — S8R 2 R I 37 2% W) 68 s 9 U 25 Ui 2 1) 4R
L IF BAb AR B #5 e iF — 0 I BRI T 52 5 5 2 51
e, WTTHCERIE 752,020 i, B L R A ST A8 0m 26 1) v B 2
RGBT HRVERE BN 23 AR BT AR GE 5 A, i S A B A T AT 1R A5 1L
2 PRM AR 38 AN RS T S 65 TR 55 T A AR e EL e s o 2 97
I ARFIR AT A 2 B g 52203 ) A SEC R VR 22 5y LI e ) 4

(1) M4l T4 . Francesco Guerrera & Henny Sender, Goldman Sachs Splash, FIN.
TIMES, Apr. 17, 2010, at 1; Louise Story & Gretchen Morgenson, S.E.C. Accuses
Goldman of Fraud in Housing Deal, N.Y. TIMES, Apr. 17, 2010, at Al; Gregory
Zuckerman, Susanne Craig & Serena Ng, U.S. Charges Goldman Sachs with Fraud,
WALL ST. J., Apr. 17, 2010, at al.

(2) Complaint at 7—11, SEC v. Goldman Sachs & Co., No. 10 - CV — 3229 (S.D.N.Y.
Apr. 16, 2010).

(3) See, e.g., Editorial, After Goldman, N.Y. TIMES, Apr. 22, 2010, at A28( & & A
B B9AT M A W35 b ey 1) ; Paul Krugman, Op-Ed., Looters in Loafers, N.Y.
TIMES, Apr. 19, 2010, at A23(“ A% & 5 % 5 1645 & & % & 4 € & & it
KIGHIEH, UEILEEE P A B Rk i 5 F sk, BEREBHERSE);
John Carney, Goldman Sachs Girds for Battle with the SEC over Fraud Case, CNBC.
COM(May 26, 2010, 4: 00 PM ET) , http://www.cnbc.com/id/37362236/Goldman_
Sachs_Girds_for_Battle_With_the_SEC_Over_Fraud_ Case ( & & 19 5 # [7] 2 £ T il %
RHERAWEERE, —AABZRFENALR ZAALREREETERE LA
ERmBEHENARTE, A2, ZALERT, BETHEXTEEHZL S HRXER
ATHERT — T EEE LN 45 B &k R ) ; Abigail Field, Deconstructing
Goldman Sachs’s Fraud Defense, DAILY FIN.( Apr. 19, 2010, 1:45 PM), http://www.
dailyfinance. com/story/investing/deconstructing-goldman-sachss-fraud-defense/ 19444284
(evaluating the merits of the SEC’s complaint and Goldman’s defense) ; Tom (4 T %)
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o B R TR VE? IXALT R — A BRI [ 25 A R AR U5 ) S
BT URVA BT A T I < OGS v AN S ™ E B, (60 3
—TRIEATBIER T 12 AR IBE e 2 75 A4 B VES N TP IR R e 55 T3 2
I AR FAR , ECAINE A AR (0 e Ik 28 19 ) AR JE R A SR L, L R
TR AL B LA B T (28 A0) X FAAT A Fr L 22 AR IR R AT
Elfus e~ YibESs S

T X — 25 F AR K — 3R 23 B N E T SEC SRk 47 3l 4 2 F 15 491
GIEEY S i Ty S et e SUDIIE & (N Sl NS iy Ek
FFIF AR W , B ORVE—J7 JLF SO BEA AR AR AL SEC

(# LR ) Granahan, In Defense of Goldman Sachs, Fox Bus. ( Apr. 21, 2010),
http : // www.foxbusiness.com/markets/2010/04/21/ defense-goldman-sachs ( it £% & i
HE R R BAZ AR B O 8 = 07 A PR ST BRI AR AR

(4) HIE(2), at 1. See generally MICHAEL LEWIS, THE BIO SHORT: INSIDE THE
DOOMSDAY MACHINE 6 — 10, 14 —15 (2010) ( “ Ff 4 3% $60k 4 4% 20 8] 45 7 ® ik
K, FERTARENRTFE, UNETENTUES T CAFEHEENAA,
RAJLN BaIT s ey AR EL).

(5) KT Bt 5 4047 57 20H % 89 IE 20 7 37 BT 51 5004 SR B 5 4 o B S0 (0 AR 4k 2
See, e. g., WILLIAM D. COHAN, MONEY AND POWER: HOW GOLDMAN
SACHS CAME TO RULE THE WORLD 1 -24 (2011) (Z % £t 5], 5 & £ Z M« ~
SR B R AR JE SRR E AR AT R AR AL A B X B AN BT A F]
#9J% % ); Louis Story & Gretchen Morgenson, S.E.C. Case Stands Out Because It
Stands Alone, N.Y. TIMES, May 31, 2011, at A1( /% ( Tourre) 5t % — AN A 2 { F
HWARAEAREROREHF IR TURREAMELE BB FH &4 REE
AT G R A P37 A B B ARAR M A0 A M 89 T 5 ) ; Matt Taibbi, The People v.
Goldman Sachs, ROLLING STONE, May 26, 2011, at 41 (& A R K EFth KX E
HMFmENIEHE—HEREN T ERER Y HUEZ S LR S TEN
Bl R0y — A IRUR A3k B, B B 2008 4F AR R DL K 4R BT TR 18 R A A TR
B EERAE).

(6) ARIE® A & HH B, B & 2010 4 85 & Lyt A b 39.16 L % TG, Press Release,
Goldman Sachs Grp., Inc., & kR4 2010 4% 38 f 4 37 13.18 #70,at 1 (Jan. 19,
2011) , available at http;//www2. goldmansachs. com/media-relations/press-releases/

current/pdfs/2010-q4-earnings. pdf ,
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BT A 470, FHEBR T SEC B L3N T 5.5 12350/ 51 3k
Hh X355 BB« 56 EHE T = B IRVE” KRB IR =i 1, JL
A R KA R (8)

R R S8 PR < 2 A5 R RV (] G A 1 52 Bk JRL IR ] g
P AN R A, BV SR AT DA A RE S TR S B 2, BT B4
IRESIAIEMT A 28, X FPANHA E T AR SEC W85, 2 A S UEZF K
VERAA S JEFE e, o seykd N — IR A % JEIE 2 1RE
“F A WA IRVE" I IR, (3 B O B 0 R R ) BV S 5 (U2
3K 75 W SRS B 1 25 1) P O 8 T IR 25 1 B B AN A 1% T R
REJS BN M E R 55, A AR v AT X S BT B Y 22 IR 5 3
ZAVERVFAMBEAT IO 0) I — 20 i (LS AL N
) LAS2J7 “ 2% (recklessness ) 7k H 4 H RVE R 355, O LS b AR i i
& DLE R R AR R A E 3K R B 2 8 T iR S, OB bRk B
X e () R e T R A R SR O (RS SR AT TR AT
SCRFE B R B b R S 4R 00) R SRR R TR R
Y AT s — AN VR A IR LA T S ZE AT B S DA AT AR A R IR K 2R BB

(7) Samuel W. Buell, Potentially Perverse Effects of Corporate Civil Liability, in
PROSECUTORS IN THE BOARDROOM: USING CRIMINAL LAW TO REGULATE
CORPORATE CONDUCT87, 89 ( Anthony S. Barkow & Rachel E. Barkow eds.,
2011). b, A FEHERLF T RZA,

(8] Consent of Defendant Goldman, Sachs & Co. at 1 —2, SEC v. Goldman Sachs & Co.,
No. 10~CV —3229 (S.D.N.Y. July 14, 2010) ( % & 7 Ak Bl %A 0 VF 4645 69 o
SEHM PR ET A TESE LK T E "), Sewell Chan & Louise Story,
Goldman Pays $550 Million To Settle Fraud Case, N.Y. TIMES, July 15, 2010, at
Al; Press Release, SEC, Goldman Sachs To Pay Record $550 Million To Settle SEC
Charges Related to Subprime Market CDO (July 15, 2010) , available at http;//www.
sec.gov/news/ press/2010/2010-123.htm.

(9) ZRJEHE(120) ~(141) 4 B4 E XX, RAEX TR —RIEHFHIFR, € £ E 7 %
(DOJ) R AE( B8 & 8 3% ) (False Claims Act,31 U.S.C. § § 3729 —3733 (2006)) #&
TEEERATERITRAT MR AXGREZHNTIRT AHNGXE, RIFHH
BEEFRTERTTRT S L —FHE, B AR LR AT AME AT AN E
% . United States v. Deutsche Bank AG, No. 11 Civ. 2976 (S.D.N.Y. May 8, 2011).

(10) & WJEE(154) ~(174) 3¢ b 8 IE X,
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HRRE LS THE . MR WRAIRTE R — D LA E & b iR
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SRR LR T2, IRVERT DAL T8 2 B s AT o, dmT L
BT NN E R B SRR TH S 0 & R FRIR 54T, B i e
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BRI 2 9 A AL e (LA ST AT AR AR ) i B B 03)
AN RIS VIR A Sk R AT B (PR30 . (R SR IR, PInig AT B

(11) ZWEE117)~(119) 4t B E X,

(12) Compare, e.g., United States v. Diggs, 613 F.2d 988, 997 (D.C. Cir. 1979) (45 H 7%
A HCESAT R AR R i, E B EBYIE A £ X EE ), with, e.g., RESTATEMENT
(SECOND) OF CONTRACTS § 164 (1981) ( #l %€ ¥ £ ] & 4y i 1B R 3 1 R LA #E
VEME B ST M, U A E ).

(13) See Securities Exchange Act of 1934 § §21B, 32, 15 U.S.C. § §78u — 2, 78ff
(2006) ( #E # FAE# %5 5% % R 42 AN 85 K F 0 $ 4L 57 ) 5 Dearlove v. SEC, 573
F.3d 801, 837 (D.C. Cir. 2009) ( # & — 4 4 1+ Jfi 5 H 72 & 1+ i &3k 2118 09 1 &
BATH MR 2HL).
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(14) See, e.g., Chem. Bank v. Arthur Andersen & Co., 726 F.2d 930, 943 (2d Cir. 1984)
(Friendly, J.) ( # & iF % ¥ % o7 H &9 2 [ ok #k 3% #2 57 ) 7 18 ) ; Recent Press
Releases, SEC, http://www.sec.gov/news/press.shtml ( last modified Nov. 10, 2011)
(AHEEHRXZHER 2B KRRAFHEET T LRGN TS AREH
BITAI).

(15) See Joseph Raz, Responsibility and the Negligence Standard 15 — 16 ( Columbia Law
Sch. Pub. Law & Legal Theory Working Paper Grp., Paper No. 09 — 207, 2009),
available at http://ssrn.com/abstract= 1436022 (A 4 %1 5 1 & 48 #f & HL 9% 18] AL, 36 &
HEENE).

(16) See, e.g., Lynn Bai, James D. Cox & Randall S. Thomas, Lying and Getting Caught:
An Empirical Study of the Effect of Securities Class Action Settlements on Targeted
Firms, 158 U. PA. L. REV. 1877, 1912~ 14 (2010) (# % &K IF A st A 72 %
W % W % "5 ) ; Stephen J. Choi, Karen K. Nelson & AC. Pritchard, The Screening
Effect of the Private Securities Litigation Reform Act, 6 J. EMPIRICAL LEGAL STUD.
35, 35-37 (2009) (2 HF T 1995 £ FA A #F 1A % # 3% ) (PSLRA) Pub. L. 104 —
67,109 Stat. 737 ( £ EATE HN(EERBYF ISP IS HHERF ), M(H#TR)
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FIAT Ao RN A7 58 3% 19 22 R ZE SEC £ o B A 1 15 19 =5 52 B A
SRR R AR A BE AN & SEC 2500 VR I 19 5 S5 #1728 E i Y
%, SEC AN B3 o UE W 1 s A A5 I o DA ) g el B R R A %
I, A ATREN N 6T & Rl i 2 A v T o 1~ 3 He Sk e OEE
AR By J A A PR AR ik RO 5 2 A [a] (9 4 (E R 33X Fof 0L 22
BT A5 B RFNAS S T4 B AT g DO A7 4 135 2 TR ) R I
[ LRI 1 4P A LS B 35535 A5 0 e M A A B 2R BTk A 451

(LR )T RBEHFE A L) ; John C. Coffee, Jr., Reforming the Securities Class
Action; An Essay on Deterrence and Its Implementation, 106 COLUM. L. REV. 1534,
1538 (2006) (A 4 Z 35 4 B8 H13E 7 MOF, B W B RS AT AL TR R L E
AR, ML E K B £ % B £ ) ; Amanda M. Rose, The Multienforcer Approach to
Securities Fraud Deterrence; A Critical Analysis, 158 U. PA. L. REV. 2173, 2176
(2010) (B VWHEHATEF R IEAKAIRN ANEFR T ERSR).

(17) YR, EEHEEFNZEZFARZZABN DAY ER X GALETE, 2RO ER
FRNA Z

(18) HIfERAEAM MEHARW LS G H ML KI B XAM A, See, e.g., Andrew Ross
Sorkin, Pulling Back the Curtain on Inquiries, N.Y. nMES, Dec. 7, 2010, at Bl ( 4 |
A2 RESENNE FHAERLGAFREF kK ERH NI ER, kA A
B HGAT S AR B R ] R A R B R RE T RS2 R 4 i 3 R R T L
EW), ERTEHEIRE Ak aE” AFRE— T W L 4% 4 (Sorkin) X £ # %
A H L BT 7T, See Readers’ Comments: Pulling Back the Curtain on Fraud Inquiries,
N. Y. TIMES, http://community. nytimes. com/comments/dealbook. nytimes. com/
2010/12/06/pulling-back-the-curtain- on-fraud-inquiries/ ?sort=oldest ( last visited Nov.
9, 2011). Another such source is Charles Ferguson’s Oscar-winning film, INSIDE JOB
(Sony Pictures Classics 2010) .

(19) See Jodi L. Short & Michael W. Toffel, Making Self-Regulation More Than Merely
Symbolic: The Critical Role of the Legal Environment, 55 ADMIN. SCI. Q. 361,361
(2010) (“BRMEA, BAL(RHEEFMGF)XE TRy &, URERE WA
B R R E LT R R E N EA T REATEERENRE") .
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(20) See, e.g., SEC v. Zandford, 535 U.S. 813, 819 (2002) (E&# %k E W E = —
T 1929 £ I B 2 G, HARE S T I B R, N TR SR AL R AR 0T ——3)
H United States v. O’'Hagan, 521 U.S. 642, 658 (1997)).

(21) 17 C.F.R. §240.10b—-5 (2011).
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(22) See Samuel W. Buell, Novel Criminal Fraud, 81 N.Y.U. L. REV. 1971, 1972 (2006)
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(23) See Jonathan M. Karpoff, D. Scott Lee & Gerald S. Martin, The Legal Penalties for
Financial Misrepresentation 8 (May 2, 2007) (unpublished manuscript) ( & A JF & %
9 FF%) , available at http://ssrn.com/abstract =933333 ( 4 IF & 7 & Fl| F M EH &
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By SR AR S M BT A0 T A S 52 (B R R AV HiE £ &) . RESTATEMENT
(SECOND) OF TORTS § 529 (1976). ¥k ¥ LA 38 14 T 2k 52 ( 5% 4 3 R 3 4 58 oy
¥ % A )W. PAGE KEETON, DAN B. DOBBS, ROBERT E. KEETON & DAYID
G. OWEN, PROSSER AND KEETON ON THE LAW OF TORTS § 106, at 736 — 37
(Sthed 1984). 3 & , M ETUR AT MFE FTERERZH (AT AR ELAE),
RESTATEMENT ( SECOND) OF TORTS § 525 cmt. b.

276



A I HIE 27 K 2

O, AT RERE 5T 4 1) 52 F IRAR A% AT e 25 1R AT LT A vl s i
BEEREAIAIS

5. #1E

JRVERT 2R 7 3 B B AT S AL i 2 5E R 4, IR AT 9 e 2 A AR
20 2 (IR (81 e 05 B A L AR A & 5 2 5 S N
SRR, BN, AR E A LA B A FC AT A G B B AR
OB B AR T LA S8 A5 AT 5 IR AT 5 R W s DA fi At A\ O I — Bt

6. U

JRVENT Ry BR T RA N G AE 2K, R P ief 5 2 LB 1147 fof O HA e 1) 1
T ALHE AN BRN 53 5% 36 B A J O, A A 455 2 B X SBURT BR BB 1) R 3 (3
W XFE A G SR DL A SE—RA N SR P8R o i, A HUA B
Al RESSTREPR 38 16 5% 4 R SR IR LATREIBGEAT: . A AT B SO, 35500 BOR i
FEHAE AT N R I £

DA 2 B R i S 25 2 SN e a7, W T HRVE B4 2 St E T g
e B HAES AN h BRI E AL, SR, — EURHIRVE A 3 7E 2 B4k
FEAAFHTZ SRR A IR 20 VE O R — A T AT 2
&L M Z i DL FUE R IE T AR s E i F B A s, BT
XSO RE AR I JRVE AR — PO T AT R M R R A B AT
FEMN BIRRAE o B SEIZ AIRCVERE R R 5 a0 (R R IR — AR AT A T 2
AMUTE A RSN, B E G R E 2 R G ST ;X
FERYE SC7 NAERF IR OC Z8 ot TAT R N 23 Jin 22 5K o 22 1 B i L 55
TR S5 , eV G R RN S5 7 9 i — DDk T B, S i = 0 T4 0
Fll 28 % AR BF R 25 10 R0, I FL T4 5 BUR 7R 3 RTBOE B RE 40
S8l 1) £ P B Bl AT A (26

(26) Competing Theories of Blackmail: An Empirical Research Critique of Criminal Law
Theory, 89 TEX. L. REV. 291, 313 — 22 (2010); Paul H. Robinson & John M.
Darley, Objectivist Versus Subjectivist Views of Criminality; A Study in the Role of
Social Science in Criminal Law Theory, 18 OXFORD J. LEGAL STUD. 409, 417 —21
(1998); and Paul H. Robinson & John M. Darley, Testing Competing Theories of
Justification, 76 N.C. L. REV. 1095, 1108 —15 (1998). * T 3% # % %k #y (# F R )
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(# L)% ,% I Donald Braman, Dan M. Kahan & David Hoffman, Reply, A
Core of Agreement, 77 U. CHIL. L. REV. 1655, 1655 — 60 (2010) ; Donald Braman,
Dan M. Kahan & David A. Hoffman, Some Realism About Punishment Naturalism, 77
U. CHI. L. REV. 1531, 1532 - 38 (2010) ; and Paul H. Robinson, Owen D. Jones &
Robert Kurzban, Response, Realism, Punishment, and Reform, 77 U. CHI. L. REV.
1611, 1611 - 15 (2010) , % =P 1R /22 R BEAT B0 45 R DL R 3R AT K B9
F W0 A R B #E 4T %, William J. Stuntz, The Pathological Politics of Criminal
Law, 100 MICH. L. REV. 505, 506 — 11, 517 —19, 546 —49 (2001). {4, #1E 7 &
RBEREEFHHRZ YA AERNE KZFRA X8 AR E WML EH
Fodh ik # # HF xF A7 B9 %) &, See Vikramaditya S. Khanna, Corporate Crime
Legislation; A Political Economy Analysis, 82 WASH. U. L.Q. 95, 97 — 98 (2004 )
(“REETiE, ROONEYN, AFF LN AMEEEENNRLIBEES S HH
HEELFELNTNELE, LRV CHS THEARRMEFTHA AN AR E
THEMEELEMNERESLEMEAEZERTE, ME LT EREQAAFHEMAEE
REORN" o E—ADTTRT BRI B 7T 6 8 SO A A A0 2 300k 2 1
TR A R W k& AR 35 8 AN A #EATH #) ; See, e.g., Edward L. Glaeser, Daniel P.
Kessler & Anne Morrison Piehl, What Do Prosecutors Maximize? An Analysis of the
Federalization of Drug Crimes, 2 AM. L. & ECON. REV. 259, 261 (2000) ( 4§ H # £
BN TR MATE TR A ETAIRE 4 E &4 A); Daniel C. Richman
& William J. Stuntz, Al Capone’s Revenge: An Essay on the Political Economy of
Pretextual Prosecution, 105 COLUM. L. REV. 583, 607 n.78 (2005) (“# — & 3E 45 %
W, KABREEFHARBZRETHLERIFHRLEAR").

AN SRR — B B AP R W 8 AT % 7 4 3 L, See, e.g., McNally v.
United States, 483 U.S. 350, 352 - 61 (1987) ( # & ¥ fz H iF & 88, By % sk M IF 1
45 b H 95 A Ax A IR 2B B ACR] ) 5 United States v. Weyhrauch, 548 F.3d 1237,
1239 (9th Cir. 2008 ) ( # & Bk #5315 A0 00 ¢ S0 3 1 B ok A AT 4 3 S R 9
N Hy %4 ;#48,130 S. Ct. 2971 (2010) ; United States v. Margiotta, 688 F.2d 108,
113 (2d Cir. 1982) (#ih—4 BB S A H# KX K oy F 48 7 E f s 204
U ER, REZH BN F A K4 £ E KX A M), Abraham S. Goldstein,
Conspiracy To Defraud the United States, 68 YALE L.J. 405,417 (1959) ( “xf# K B
ABEFERREAN SR EE WEAHTFEAAR TR LA, EAEIE IR
HEEHEN, MR, CEHZES N, ARERT BT & 0, A LN 5 &8
"), (quoting Act of Mar. 2, 1867, ch. 169, §30, 14 Stat. 471, 484)). The

question of what kinds of offender objectives and victim interests mark out the ( T 7 )
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W AFAE LAR WA BLA WL, AR SORF U 5 000 3R L BE S A P O B, D9

fF—

UL AR T REHEAS T 20 i ) 27 AR IR AN A A
WAL A JRVETR A A 0 BAT I8 P 55 10470, o A 2 Y

(28]

(# L) boundary of fraud is implicated in the recent controversy over the federal
honest- services fraud statute, 18 U.S.C. § 1346 (2006). 7 & ¥ 5 T Bk #3815 At -
%%, 18 U.S.C. § 1346 (2006) B9 % WL, ¥ B At 4 B WL B Anfn 2 5 A Fl i
M B VE 3 R B9 Bl AL, See Skilling v. United States, 130 S. Ct. 2896, 2931 — 34
(2010) ( #2315 M % AL R T 1 & #0 [ 40 ) ; Samuel W. Buell, The Court’s Fraud
Dud, 6 DUKE J. CONST. L. & PUB. POL’Y 31, 31 -33 (2010) (it % & % % £
2009 £ 10 Aty Z R EHRIEEH P R AEMA LR REIOEEEWFR).

B A ANMAE T AR A MOV R R SR A E IR A M E IR, 52 Bus.
LAW. 35 (1996) ; Elaine E. Bucklo, % & i [t it [ € 10b—5 #L U # &y £k & .
Emnst & Ernst v. Hochfelder, 29 STAN. L. REV. 213 (1977) ; James D. Cox, Ernst &
Emst v. Hochfelder: A Critique and an Evaluation of Its Impact upon the Scheme of the
Federal Securities Laws, 28 HASTINGS L.J. 569 (1977); Louis Haimoff, Holmes
Looks at Hochfelder and JOb — 5, 32 Bus. LAW. 147 (1976); Kevin R. Johnson,
Liability for Reckless Misrepresentations and Omissions Under Section 10 (b) of the
Securities Exchange Act of 1934, 59 U. CIN. L. REV. 667 (1991 ); William H.
Kuehnle, On Scienter, Knowledge, and Recklessness Under the Federal Securities
Laws, 34 Haus. L. REV. 121 (1997) ; Paul S. Milich, Securities Fraud Under Section
10(b) and Rule 10b — 5. Scienter, Recklessness, and the Good Faith Defense, 11 J.
CORP. L. 179 (1986 ); Margaret V. Sachs, Harmonizing Civil and Criminal
Enforcement of Federal Regulatory Statutes: The Case of the Securities Exchange Act of
1934, 2001 U. ILL. L. REV. 1025; Michael L. Seigel, Bringing Coherence to Mens
Rea Analysis for Securities-Related Offenses, 2006 WIS. L. REV. 1563; John L.
Ruppert, Note, The Supreme Court’s Trimming of the Section 10 (b) Tree: The
Cultivation of a New Securities Law Perspective, 3 J. CORP. L. 112 (1977) B
AR AEAEFRENRAAT 2T 0N, bR HENAERF EERAA
REF TR EN ok E 2 E R R,
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(29) EEIZAME(22) 8 BUELL 89X % 1977~1996 T A& E 4 40 0934

(30) STUART P. GREEN, LYING, CHEATING, AND STEALING: A MORAL THEORY
OF WHITE-COLLAR CRIME 76 —79 (2006) ; James Edwin Mahon, The Definition of
Lying and Deception, STAN. ENCYCLOPEDIA OF PHIL. (Feb. 21, 2008), http://
plato.stanford.edu/entries/ lying-definition.

(31) Mahon X, #T7E(30),

(32) % L #T i ;see also John Morris, Can Computers Ever Lie?, 14 PHIL. F. 389,390
(1976) (“ L HZATREA RV, RN ED B HIT ¥ F FHR(ETRAT) X
ERM GFUNRIEE CH AL E, FL L M E B AN RET AL, & )E,
7l B O A2 A BT BN E BT R PR RN

(33) See James Edwin Mahon, A Definition of Deceiving, 21 INT’L J. APPLIED PHIL.
181, 181 (2007) (“WRAAZERE, FARATESES —MAFEFETE
A EWRR, Bl REME S — AN AMEREH ity R 7).
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(34) ZIATE(33)% 190 7.

(35) See Roderick M. Chisholm & Thomas D. Feehan, The Intent To Deceive, 74 J. PHIL.
143, 146 48, 159 (1977) (KA EME R, W # 2“5 HEAMEERE L,
FHEHGAEEATHERLESL").

(36) E.g., Richard A. Posner, Utilitarianism, Economics, and Legal Theory, 8 J. LEGAL
STUD. 103, 137 -38 (1979).

(37) See John C.P. Goldberg, The Constitutional Status of Tort Law; Due Process and the
Right to a Law for the Redress of Wrongs, 115 YALE L.J. 524, 530 (2005) (“ R # 3L
R B A TR R ALY SEILA 3 B AR (o B R SO R BT )
By TH (BRI 2 s H I8 o — A %) ; John C.P. Goldberg & Benjamin C.
Zipursky, Torts as Wrongs, 88 TEX. L. REV. 917, 918 (2010) ( ® R iE W& &
ECHHMEERT MAREESLNSE).
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(39) See John C.P. Goldberg, Anthony J. Sebok & Benjamin C. Zipursky, The Place of
Reliance in Fraud, 48 ARIZ. L. REV. 1001, 1011 (2006) (“— & WSk # #x 4 < #iE°
BRI WA EATANEORTRZEFH M, W TR ZEFERENETF
M FEHEET AL LA ANEREEY WA ).

(40) See, e.g., Quail Hill, LLC v. Cnty. of Richland, 692 S.E.2d 499, 508 (S.C. 2010) ;
see also RESTATEMENT ( SECOND) OF CONTRACTS § § 159, 162 (1981) (¥ /&
BHRREHERL AR AL FFERRE MERFANFAFEATHE).

(41) % W Goldberg et al. X, #IVE(39), % 1005 W (“# & & 2R EFAUFRHZL),

(42) See, e.g., Nielsen v. Adams, 388 N.W.2d 840, 846 (Neb. 1986) (“# & ¥ % iy = 52
RERBRLT LR, WERETEXABERAXH L H, Bk, wRENAEUTH
EO R RRmBE R LRA SRR E NS EER LKA
A VA G e XA e ") Kincaid v.SouthTrust Bank, 221 S.W.3d 32,39 —40
(Tenn Ct.App.2006) ) (H# & K F AT RS AR EEFIE, Tt BN LR
WEARHFEES LR E R IFNERER).

(43) % W Goldberg et al. XX, AT7E(39) % 1003 7,

(44) KEETON ET AL.3C,##(25),% 105 %4 , & 727 7,

(45) THI7E% 105 F ¥, % 726 7 ; see also Leon Green, Deceit, 16 VA. L. REV. 749, 750 —
58 (1930) (ifib % B EF @R KT ANE EA IR T H I« SRR iE” & o8 (U
R EW BB EBER"ER).
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(46) RESTATEMENT (SECOND) OF TORTS § 525 (1976).

(47) HWATE,

(48) Z WLEEH 526

(49) B WAEE 5257,

(50) % % 3 (Prosser) 7| H M B 9 2 AAT A Z 4 . (1) BARBRA;(2) 4 KA Rk
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AL.,7E(25), % 105 3, % 728 W, R AN A K402 A, E TR 3 & 18 FF &
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(E.D. Mich. 2008) (“ 45 ¥iEM BB R AR AU B Bk A R, # H T4 BB AR R
WY R R AW B R R R R R R B SR B RET) ;WL Side
Fed. Sav. & Loan Ass’n of N.Y.C. v. Hirschfeld, 476 N.Y.S.2d 292, 295( App. Div.
1984) (“ R &K AT HAE P Br & F A E A (scienter) X — Z &, FIT 813 2 544 o
TRA#EEERNEATH) .
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L Z A FTEA HE ARG (630 AP /R B TS B ( Derry ) P

B TR (RS BT A A e FRA U AATTAATE NS A ARSI

SHRVERUEDE 5 NG ARG VR R B IR R —iR  (64)

3. INHI R

— B3 T HEHRAE e — 20 € o IR B FR AR BE 1 300K

(58) ZWAIE#E 107 =4, % 742 T, EHHF (Holmes) 76 3 M F B 8 B 48 AT 0 A
SRR B —ANE R, REFEIL AME RBRERIFFRATE",
OLIVER WENDELL HOLMES, JR., THE COMMON LAW 90 ( Am. Bar Ass’n
Publ’g 2009) (1881). {82 & — BB R & E P EBHPFT EWRANE, &
BN N BN ER A — S EMAT AR ERXMARET AR LT 2R
FANBEREG LR W AR RHEEGRR (S RLZXE 91~93 ), EHIIAN
HAEEBAT A Bt E AR E E) 2" BN Ea E R, #
TH&F —BEER R HOEAT A AN AT, FEREANAR R B ENE, # %K
WAL (B, EBTARENRANTEE-—HL2CH 1 AHBUAT
B3 B A A B

(59) Derry v. Peek, (1889) 14 App. Cas. 337 (H.L.) (appeal taken from Eng.) (U.K.).

(60) #TVE% 374 W (Lord Herschell L.J.)

(61) See, e.g., Sandberg v. Va. Bankshares, Inc., 979 F.2d 332, 346 & n.13 (4th Cir.
1992) (5F TR (Derry) W EK W “HELMERE T HLEME T HENE
™) .vacated, No. 91 —1873(L), 1993 WL 524680 (4th Cir. Apr. 7, 1993) ; United
Trade Assocs. Ltd. v. Dickens & Matson ( USA) Ltd., 848 F. Supp. 751, 761 (E.D.
Mich. 1994) (5] Al 4& B %,k 3T K 89 5 R R 3R 2 DL3E W1 3 4F ) ; Conn. Nat'l Bank
v. Giacomi, 10 Conn. L. Rptr. 66, 78 (Super. Ct. 1993) (It % Hi1E i & FRik &t & F
WM E Y PR

(62) Derry, 14 App. Cas. at 374 (Lord Herschell L.J.).

(63) A WAEE 369 7,

(64) Z WHTE% 352 W (Lord Bramwell L.J.) ,

\

WS

286



A I HIE 27 K 2

A B A BERA S0 R B P B TR S ) ) ST S0 AR, — S SE A IR VR
AAAITE RS R A5 RISV R i R AR O < R (scienter) Y
)L,

R R N R O B A S B — R
5 IR AE— R A L —— TR A (65) [ 28 AT ik 23 JRVE 4B, i >
ARTEPHR TR L . < R R OEA G s R Rk
R R HERR ™ M 5 AE (000 FESX AP AN T, AR TR N7
TP AT RE : WA BUE & R R el — B k. RIS X
YRR o SV ) T R A B R A R SR AR T IR VE AR Dy AR R
RV R R R D, R T B2 5 SQ T T IRV T J i ) e & 4 SR i JE H B9 J7 T
O A8 1 B 2 X T B A A AR AR, B 2 ] REARAS AN T 2 il
B BT AR S W BOE E SR E R T BRI T LT R 3 AR
5 SRR T SRS RASUA 5 1 SR A AT s R AR s A R S e
PA AT NGBS RE ATl = 78 SR VFARAR TR IR BBt s DL RGZ L T8 T
TRIESEIRIR I

A i B2 SR AR T AT SRS AZ 8 BT, FEAE TR AT O B X A B
AT, JUPHCAN AL 2 X T 30 B 9 0058, T LR R 0 7 AR 24 i B AR
S < R — T R SR B B T AR IR TR a2k BB 2R AT O R E BE
PR — S, ol BRI TR VETR 558 A Sk sl 26 47 ] 5k
PR ML, 2 3 0 X U B 5 P A v T 7 A 1 i o XU )
it ol RIS 22 Bt 35 T A D A0 T e o R Al P 9 DA A o
A g S AT S T AU 472 AT A BT A TR

TCIE afFficd B e E AR HE R 6 0B W 0 5, JE AR & 3R AT Y

(65) (ARFZEWIE(E M) YW HE" & X AE M AT HA N R AN hEE R
SRR A TR B A J s BB T O W AT O B SR R R IR A I B A B AL T A
(% Wiz % 1463 T ) ; see also 7 LOUIS Loss & JOEL SELIGMAN, SECURITIES
REGULATION 3411 (3d rev. ed. 2003) (¥ L # % P W BB HRIA P E” & X H
W J 3k 3k 9 A R AR )

(66) “H#HE"hH —MNEXE B EL I BEARMENSERS”, BLACK'S LAW
DICTIONARY , £ (65), % 1463 ;41 % ), Loss & Seligman X, £ (65), % 3414
TU(BCE R R AR N AR B AEE R HRENTENRENH
EATAT A" .
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WEZR LA (SR = %)

)RR L % TR VERR Y S 5 0 B2 RO VR I A Lok — AR
P 45 2 T ) SOV R 7 A7 A B 70 DO 2 A7 A L67) A 8 3 fe A
i EOR e I HA R o B A E SO (R i) vh 9 2 S, B AT
AT TR M TC L R ELAS 5 B UK | LI R L7 AR ™ o i
TEPENTE IR ST BOARHE, (08) ARG A5 5E S, & 2547 2 0 B
AR BT o N SRR b B 22 iR T8 v 26 A AR , U I R Ik
B SERTE " RN IR K AE RS . AR SO HLRR < A B IO B
FEAT N (090 I — T AR BT J B G2 SO 8 2% A D o 2k B — Fpon B
00 LRI RFRIR B F — A BORAT 9 AN SE B | W IR XU
o5 3 Rk —HE  (CESRAT S AR B8 1 28 21 I 5% IURA I 17 X RS 5 3 HE
BIF SR K HAE TAT M AR AR INE SR C 2ol 7T — M
TEREA R, DTt o 2 0 2 O B 4 710 3 o i 5 -5 KU 9
P B2 AR SRS IXUBS: P JTOAR 56, BSOS e 2 55 M AR A 5%, AR SORE

(67) ZWJEE(147) ~(171) X B8y IE X,

(68) MODEL PENAL CODE § 2.02(2) (¢) (1962).

(69) See James A. Henderson, Jr. & Aaron D. Twerski, Intent and Recklessness in Tort; The
Practical Craft of Restating Law, 54 VAND. L. REV. 1133, 1144 (2001) (4T % A1
Zhl(MALL)NERAEREG B A, AEEW LG TRGZTEHGEEL
TEHAL, XA HEFH).

(70)  See United States v. Shortman, 91 F.3d 80, 81 (9th Cir. 1996) (“ & Kkt %k # & X ¥
Xt A A 4 8 LB ) . (quoting United States v. Keith, 605 F.2d 462, 463 (9th Cir.
1979) ) (internal quotation marks omitted ) ; Bd. of Cnty. Comm’rs v. Liberty Grp.,
965 F.2d 879, 884 (10th Cir. 1992) (E AT Kk 5 EH T H 2 H My — & X7, “ &
HHUEAARZEAERKEHAAFBGRG, —HAEES, EAME A )
(second and third alterations in original) ( 3| / KEETON ET AL. X, ¥ [25), % 34
¥ % 214 ) ;St. Onge v. Detroit & Mackinac Ry. Co., 321 N.W.2d 865, 867( Mich.
Ct. App. 1982) (“E kit k" — ¥ TH A M fr B — AEHATE B F I, HE4 X
L3 £ A4 F); RESTATEMENT (SECOND) OF TORTS § 500 ( 1964)
(B S HMAMA LB X —NEEARYRIEC S Ed iy F
FLONRE AT A AR S A AE RTEENA S5 E R, T XA A 77
RFEAT AR TR RARE").

(71) % .40 HOLMES X, (58),% 92~93 WA AEHIEE Y , L Z AT F W £ &
A, UE T —MNEE A B2 Rk — 2 HOA N BIEALE R Bk T A
ERREEH, B R D ARAE X M BB IR, D4 it 8y IR
AT, BRI ERE, G ERERTE"),
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PR RS A 3R AT 072

BEIF] AT T R B R R R AN AT O N BRI A
AL, ERAT A b A T JH T 0 R A A RS A X B N A AT Bl
AT TCIE SR ARIZ AL 32 B BT LTI EE A 32 B i 5 AT
M — SR EUABUR ABRIER , I HAT o A IE 1% 58 B ik AT RE HE 1R, 1t
SEAT g 5 HLA U R R 3 S 1B R B BT[] 45 B ] AR AR 0730 4y
S NIRRT RE 22 JC 3 SRR AT LA 728 B B8 A 1 U0 Bk i | 740 3O
el AT AU SE PR b B A R — AR I RO HE A O R A R
1] 52 AREAT 5 0 A BTN RS B IFA AR R BRIR . 75) Y PRIRA S 2
ToMHE B RS B AR T T A7 8 NS4RS AT BRI AS B )& 1
W R ISR AR B IR R L CIE S B R, SRR R
e R ESEAT AR AE SR A BE AR A ], 3% KA b A AT RE
PR E IR T 52 BB R I A5 Ry N Xl DR A5 R 0 v 1 R R

(72) BREAVEREZALE ERMNTUERANRBETEFHMA, & - FRH
(Kim Ferzan) %% £ KX R E = HH A WL 2, Wik = h“ F& W 8 & % (opaque
recklessness) , Kimberly Kessler Ferzan, Opaque Recklessness, 91 J. CRIM. L. &
CRIMINOLOGY 597, 598 ~99 (2001) , &3 % AR # 5 3 h W &, AT o AFE A —
MEX EH R AT oy AR (Fl e, TR KPR AR , EH & HE &S T
fie B R T RS (o, i RBIT/ KB, RS BAMANT R F B 3
BATA) B st R A A E WS FAT Y, B - WK (Ken Simons) AN, &
BAZAFTERZMEA: (1) A" &5, % L AR e AR (— &%
A7);(2) BAMEE FRARNGHTAZR (—MH“BERAS");(3) EALLE
X W& F (—MAT WA, MF 2 — M0 E IR A), Kenneth W. Simons,
Rethinking Mental States, 72 B.U. L. REv. 463, 465 (1992).

(73) W E - Tl K (Larry Alexander) ## xtix — b S T — M EITHE M 5
ATy RFFEN T E , G RN WA ER THREMA &, B YR
S, % R B RO AR B K 8 R 4 B R AR 48 IR 3K, Larry Alexander,
Insufficient Concern: A Unified Conception of Criminal Culpability, 88 CALIF. L.
REV. 931, 931 (2000).

(74) See Derry v. Peek, (1889) 14 App. Cas. 337,368 (H.L.) (appeal taken from Eng.)
(U.K.) (Lord Herschell L.J.) (“ 1T Ak H — T R34 5F & 2 %07 fi2 4 R A% PR 3£ AT
F, —Eam AN T AERAMA LN, ZRG Y LEME N, wRMIFT LA
8y T ST T U e PR R R R B S S R A fE R R ).

(75) B WAE(HEE - EEREE BRI ERAOALS NI ELIR®E A
BLRFE ] AR AR ) o
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BIH AR R, IR AR AT e BAT AT e DRk N 2 A A AT
PR TT BERA A B0 1 I DR AR5 T A 38 1 IR S AR T b A
AN AR U T 8 B2 A0 A N B AR A B [ Bk Aol W A 3
— JEUOU U T R 2R RS O R Y e ar LA i = A O
BRI T WA 5 2k 5™ A% BT AT S SRR A i A X (E AR L 5
SR R RV R I BB S e AU AT 9 R I ) AT
FIWr, IF HAZ A5 R B T — Pk T IR 7e n] i B9 20502707 1k
PR AT

4. JHI=RJZ 1 Y

UNSRSGVE B ST R 2 1 AR T P, X T LR 2 A 1) R itk —
A A He— SRR XA AR Z O B al fe (BRI AT R AT AR 2R A
e AT HEAEAL SIAR X B sl A R T SR AR I T, 3k b i 4 T A% A2
SR, 56 1] 8 PP R GV ] 52 3 2 P A TR B A i A BB IR, (700 AR 3
FEA T ARATAE T 0 2 AR LA S5 K Bl A D JOVE A R TR 2 54T
f LR, I 5% 8 4 R 22 MO = 1l B2 28 /0 W45 ZOR T R WA 7 AT SRR
AR 0770 T T X B S VE AR SR VY RS SR IE Y
PEE T RO AT ) B A RT BT R e R ) T 4 o R T B
ARES” A U, T D N FE LR 28 A e o R HE T T S A 4 R R
e Sk SRR AE R A TR, O AT B E RIE T TR R
G EIRES AR R R X AR R

FERVES M 5T 5 RS 5T 2Z 18] AT fEA7 78 B X, 22 A0
PR AT o NV 52 8 BT A IR | B4 02 IR O o Jl el e i e 1 s 3l
FEE R IR A E R X TR 1Y A i DL
I AT ) phe SR BAT SRS, DR S BT TR A vh SR IR X, — B
55, 22 /0 0] b A B2 B9 400 3 A2 AR SOV 58 P L TE W TR S 2 7 2
S AT LITEAS S22 T L AF AR Z 00 B8 W, (EURRE 57— B ) A v A

(76) See, e.g., 18 U.S.C. § 1344 (2006) ( #7 IiE # 25 B & M % & 7T #4025 48 5 2%).

(77) See, e.g., United States v. Jones, 641 F.3d 706, 710 (6th Cir. 2011) ( health-care
fraud) ; United States v. Warshak, 631 F.3d 266, 312 (6th Cir. 2010) ( bank fraud) ;
Cox v. State, 964 P.2d 1235, 1236 ( Wyo0.1998) ( check fraud).
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HAE S 78

TR ZS AR H A B AT T DX o0 B S SVE RO 3 v, X ik
VEAE LIRS 5EAE 5 255 BRAY B iy, S ULIR S0 T PR 7 L S VE S o
Thl 4 533 Ry A2 2 TE 2 R AR B 0790 (EASOF AR IR T
FTURSRIIEYE . AR, AR SOR I B il B S5 vk (PRI AR T
—UIRAR AR ARk S T AR A2 B B Bl 1T A LI, AT LA AR
SCIE A AT RE 30 1 {51 BT 6 S 4 — AL U ) 1 — A B R AT 28 1 A 5
PR CETVERR S 5T ) A R B A, REEARZPEE TH
T VR R SR R AN AR T i P9 38 A EL AR BT 2
REX—EHRZH,

TS RVE R THE S ZOR B S i SRR, B S | BLEA
St o F A ROIRVE BRI A X WL, — U R VR Y R 58
Eﬁdﬂiﬁmﬁ%\%ﬁ’)ﬁé’) TN LTk X 73 X P A AR 3 — I ko

A7 5B B4 AR A LR R AR S DA A B e

RITAT AU Ty, BT SCE 29 23 0 ol S VE A L A 2R A i
AL (ALIE R ) ARG 2 1A B A, (E (DR 38 B F B4 sl it o
TRl b 51 B9 F2 5K A0 A AMELUE 32 . (OB ATLAE ) T3 E5e )
AR IRAT N AL IR P IC T, B AT g LU T
T R A5 FE Al bR 25 1 B PR, 0 #) AT 32 1 5 0 1 A T 3 1k —
B 2 IR BT AN [R] i KA AR BE

IR A7 WL 25N A R = SV B2 A 5 2 B A ™ A Y o e A
T EL 8 R, A D SEAIE T AAILE TE SR UUER ZE5K 3ok A 5 oAy A 114 3 i
JERRERT 2 X A BAT B S HAT A (800 5 2 A7 AR
DA BRI A, I H b 25 WA B 7 A 1 1 58 T A 2 /Y

(78) (FEMELTIEH(2010))AT —HELHEMENSHMAGERLXRANEE
AR, % LT E 2B, ZARVE B4 %R JG, see, e.g., Samuel W. Buell, Reforming
Punishment of Financial Reporting Fraud, 28 CARDOZO L. REV. 1611, 1612 (2007) ,

(79) % W Buell X, (22),% 2022~2036 T (ABAT  AX HHCRAT B 89 1 o 0 A7
T e R A BRI,

(80) ZTIE, FEHFMFEMH P, EH/AR - T H /R (Michael Seigel) # % £ 7K % i % L
By Xt aE B A AR By E K, R A R — R AR O R A R
EESRILE, Seigel X, E(28),% 1609~1610 T,
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AN Z o TR SRR TE SO, DR T LLAAT 8 A9 4T S v
TRLARBL B AR E AR A — A0 (A2 56 T8 A0 B 1 B Jm AN 3R
WVE R ANEAT N ZTCEEIR) A JE - A2 R RGE il 64 BT 4 BT R R
BRI (ST BRI, 78 A2 A IR VE SR AR v, e )2 v B R VE F-IA
UERAAT N B Ay o BN 547 o A A 1R A BRI T [
Yo FCAR AR SR O T8 o R0 | 5 L A R H AT Dy A S T 4 B
SEFT AT I L T A Z B VAR B R B (82)

XEFIRTVELT AR 75 A B R R B — A L B R iR (A= H
B 20 3y 1 PRV ) — SRHE S, 3 TR B T BAR A R L, ey 5
FEUEIFIRVE?

AT 2RI

HN 10b — 5 2 A7 SEUE IR VR A 2260, E20E TR 70
AF (830 B L TR S AT Bk b B B R ) Bk A 2RO B HX

(81) WEMAEZEE, GFFSWERBNEEZHRE Wb, B2, E %6 2 48
B REREAARB R LSRR, PR R RRE,

(82) & N fil4w Buell X,7%(22),% 1983 T (“ B 17 #AL UK, AR HFRE - —H%
FEMNT LT —ADNEERFLE"),

(83) The SEC adopted Rule 10b —5 in 1942. 7 Loss & Seligman, 7 [ 65) , % 3407 ~3408 T,

(84) XHAMI AT HFRIFD, FHE T ETHN K4S F. See Securities Class
Action Clearinghouse, STANFORD LAW SCH., http://securities. stanford. edu/settle.
html (last visited Nov. 9, 2011) (EH & &K IFAFEL AR E). © FHEF S8
EENL,GH0 UL - MR IEHNEFRNENL, RE2011F11 A9 H &
Westlaw # B R EHHME F ML EHFHE" -7 9B LR ER ARG ELE
1,589 %, See, e.g., Int'l Bhd. of Teamsters v. Daniel, 439 U.S. 551 (1979)
(Powell, J.) ; Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976) (Powell, J.) ; Mallis
v. Bankers Trust Co., 615 F.2d 68 (2d Cir. 1980) ( Friendly, J.); United States v.
Simon, 425 F.2d 796 (2d Cir. 1969) (Friendly, 1.). Z AL E 2 % & h £ H  Z4
HRHY SR AT B, AE Westlaw 8 (AL 2 ) 2048 B P R 1980 4R LR AR L B A
CHET R E SRR A IE AT U A E 2011 £ 11 A 9 B R KA 424
7 Westlaw & (42 /R 47 B 4R ) U 204E B P 38 K 1990 4 LUK % i I HE 2 HiE”
—EEXE AFE211F 11 A9 HEH LR 643 B, ZANECHBETA (HTR)
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FUETE SCARGEM AR 583 1 HLLT- B R4 AT B L1850 iR
—E R EAER A T) (R TR HDTRENE) SO TG AR L
JEUE A TR RIS R R F B AR, X AT LB O A A B
Bt & SCRFFBIRE JRALEEZE AP & . IEZR R EE AR AR S e —
MR Mz b IESRIRTET R — B T 2R URIE B R AR,
A7 BESEARANEITE A L8 FUE B RRIE . 5 T QIR VR A SRR B
FE R — R R R IEAT BT A b 2 (EARSTA Y
ISR i 5 5 R BETE R B A UL I VR & L 22815 2 4 M IR ORI
EEBUE

SR T TR TR 4 A SR ™ B T AR S ek 2 SV v A 1 AR
PEAT RIS BB, 12, AR R B 45 5 Lk, B4 ) i v RVE TR
RURTALIN B B A R UK TR UE A 56 SR LR R 2% 1) BRA T BILE i 77
TERE AR s i, AR IVEL O IR 2 TP 5 AN A S A T HE

(BETR)FEANMB®, AR AHE Z W H N8k %+ 4, See, e.g., United States v.
Skilling, 554 F.3d 529, 542 (5th Cir. 2009) ({4 Ak X ik be B — 9 £ # 5+ =950
RER ATEBRERER —FAEL G BHARUE(XAQXANERAIATE) 24
£, k¥ 2E) | affd in part, vacated in part, and remanded, 130 S. Ct. 2896 (2010);
United States v. Rigas, 583 F.3d 108, 113, 126 (2d Cir. 2009) ( # X 3 % VL4247 & iE
I 4Bl H| 4L 1 42 3E T 45 4% N 7] ( Adelphia Communications, Corp.) I # J& 04T B 4
# (John) A ¥ J& M 4 & 1B F V6. £ 4% ¥ (Timothy Rigas) 12 4F v 17 48 #h A 4 ) ;
United States v. Ebbers, 458 F.3d 110, 112, 130 (2d Cir. 2006) ( % &3 12 /A & #]
YR IAT B U AE SR R B A4 25 SEAE ) BR AF B SR Bt R (BIS) W R B
7&,1994 4 % 2008 4F 6], A 1,100 % A B IE % HET % 20 FAF, L HIET @ T
71 7] http://bjs.ojp.usdoj.gov/ fjsrc/tsec.cfm, FF R I3 7= £ R — 7 & KK HF, Z
BT 1994 4 F 2008 4 FARIE( L E LY F 1S 4% 78] £ (1934 F(EHX 5
EYEI0K)BRIFHHELAS, Y8, ZANbEAREXRNFEAL, #F
2011 4 11 A 9 B , 4 84 BARA FE A L4 HE" — ANt XL A ELLBFRR
P (SSRN) k, 7& Westlaw 17| #n % 42 i i (JLR) 0 48 B o 48 & A7 2L P £ A 3F %
HAE” — 1A By X E, 2 F 2011 £ 11 A 9 B 344 % 2| 281 &, 7 HeinOnline Law
Journal Library #(#% B s #EAT XN R A £ 2011 4 11 A 9 A HEH RE 302 &,

(85) See 5B ARNOLD S. JACOBS, DISCLOSURE AND REMEDIES UNDER THE
SECURITIES LAWS § §6:1—:3, at6 -3 to—11 (2011) (3 T 1% 3= # A0 50 ¢ 52
$A4TH #); see also JOEL SELIGMAN, THE TRANSFORMATION OF WALL
STREET 99 (3d ed. 2003) ({1934 4 iE %X 5 %) & — M TR MR ", A
SHEAFVHERERA L BL2FEBNER, TEFEANFKILNER LA
AL S T RBACZNAM R FWRAA B TN,
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(—) ERFMBEERRNEN

BT TRIE “ UESHHRVE™ B 38 5 5 10238 R (TR L) 55 17 %
TR Z B0 10b — 5 947K, T =A R, “UESR VR 3 A AR 1 g
PRAR A (1933 4EGEZR 1) (LAR AR CGIEZRIE ) ) 55 17 45048 1n 19 4T
., (86) FHE A 17 S5 n ik SEC #E RF (14 ) MM A E B b il vl
PEREH (DOY) 7R S VF P48 51, (E AL A VR VA Hh 1 J 45 0 2 8 I ke
Vio 870 LYk HUN 10b — 5 W RRVERSBE EEE R T CIEZR L) 56 17 %1
A, FUE A AN E] (880 55 = iEBE A 22 B 10b — 5 FTCIEZREE)

(86) Securities Act of 1933, 15 U.S.C. § § 77a—77aa (2006) ; (L% %) % 17 %,

(87) IR %EE % 20 4 K % 24 4 ; Maldonado v. Dominguez, 137 F.3d 1, 3 (1st Cir. 1998) ,

(88) 5B JACOBS, # WHIVE(85), §6:3, at 6 —11; 7 Loss & Seligman, #T £ (65), %
3408 T, MARAMBHEH LR, 2 X0 T, EEZN AR AR H, (1933
EHEYE 1T LA E, CEERE RN ETFIESR"HEEHEAT N
(1) fE R F B ST 8, R () M EEE LR ET LA LK
REARRLENEEEL UFEBE AR AL FRAT AR AR RZ®E, A
TR AT =530 (3) NFEX W EH A RBCEM R E s Ry & £ 5 Al
REY, (1933 44 %)% 17 &, AN 10b-5 W, “HBEREE U5 W F
R EEIESA R WAT A BB EA . (a) EREMAF B G E RGeS ATROE,
(b) MEEFLMEHEMAALNIRE, AR L E W E LI, DA i
VRaR 72 et ey LT A LA R M 3 (¢) I3 XA A A 3K A R 2 B
By & £ATH BB K EZE, 17 CER. §240.10b -5 (2011) ;B b, 8 17 £ 6B E
J7L B E B TR R M A R R PR 3K B9 A, See SEC v. Tambone, 597 F.3d 436, 442 —
48 (1st Cir. 2010) (en bane) (ZFRNFIT T X — KA, H F 2 T “HRABE AN 10b -
5698 Z A E AL TN B R PR 7 R AE R R B A b B R AR ST (R By L
) o MIREYE B 17 AW LA RN 10b — 5 8 A IR IF K A b o ] AR U R AR
BH2ET, BN TFEEBELE T AL MNIESFTHRIEF K (B TH%)
(Martin Act, N.Y. GEN. Bus. LAw § 352 —c (McKinney 19%) , Z = FE X 7T L &
2N EY R EE R, B Act of Apr 16, 1920, ch. 552, 1920 Md. 1135 & %4, & XK
MW IR A B, See Federal Securities Act: Hearing on H.R. 4314 Before the H. Comm. on
Interstate and Foreign Commerce, 73d Cong. passim ( 1933) (it 4 M 89 K 2 %
A, B R 2N g 4 M ey R IE % ) ; Securities Act: Hearing on S. 875 Before
the S. Comm. on Banking & Currency, 73d Cong. passim (1933) 7£ % T 5t # I % 35 19
#itF i (E T %)) ; Decatur H. Miller, A Prospectus on the Maryland Securities
Act, 23 Mo. L. REV. 289, 293 —94 (1963) (it % 2 2 M K kx££ K) ;
Letter from George W. Hodges to Tracy Stagg ( Apr. 25, 1921), reprinted in N.Y.
STATE LIBRARY, BILL JACKET COLLECTION, ch. 649, at6 (¢ A 4@t 55
B2 N ROk vk 2K DL ey RO B9 S0 E M) ; Letter from Arthur W. Loasby to Nathan
L. Miller, Governor of N.Y. (Apr. 12, 1921), reprinted in N.Y. STATE LIBRARY,
supra, ch. 649, at 3( A4 R EHEM 5L B2 2 ey M FEIN").
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55 17 2RI FER AR (EA I S8 9 3% 2 [A] A 7 A X1, (89)
Mk A B EZHVER B A B R AR AN . IEZRik ) 265 17 204K
Ak (1) JVERYTHRETBE; (2) M BRI SO0 B0 B0 B A 1% Sk 1Y
1B 5 (3) HATIRVE SOY R P BT A T A% .00 (1934 4RIESR2E 5
E) (LU RIFRQUESRAZ 5318 ) ) 55 10 25 OV A8 1k “ AT AT 4 A 1 st g 1 T
Beali i 28 13 S SEC B X b 24T o Bl i 5 BOAT A AL U, 0920 55585
17 Z&—4F, KU 10b — 5 5% SEC MRGE 10 FAT AU B E 2K, 4%
Ak (1) BVERSHRSTFBE; (2) MBS e IR B S DL A 1R
PRBC IS 5 (3) AT BV ST P o AT S stk (93)
HUSCSCHLEA BT = IR VR VSRR 2 . ik iRk RE
LG SRR A S S5 R A S AR A PRI VEAT D, S i
AR A 7 A 2 [ TS S8R B AT R iAo (s LA 45 2R AR
WE R E Y R (BB S5 b (94 IR VR R R AT LA 3 LR = A
Jr: (1) IR EMRAIERT; (2) PRk mirT sy LIk (3) Braek
R, FA DAL I BEAR S BLIU) 10b — 5 $RAR IR, I H L BE TR E
f 1950 EIURIA LT T JRVETT A« e (B R it e~ i R A

(89) See, e.g., Aaron v. SEC, 446 U.S. 680, 687 —700 (1980) (¥ &£ £ EHiL % X 5 % &
SAEA I E R E 17 F AN 10b -5 AT HFRAEA kB A, IR H
S RAN 10b -5 F0 % 17(a) (D AAM AN FEEARE BHKE 17(a) (2)
FHFE 17(a) B)FANMETHNFFE).

(90) United States v. Nafta lin, 441 U.S. 768, 774 (1979) (M B % 17 & T H R =%
TR A LUATH).

[91) Securities Exchange Act of 1934, 15 U.S.C. § § 78a—7800 (2006 & Supp. III 2009).

(92) AHEEFEE 10 %,

(93) 17 C.F.R. § 240.10b -5.

(94) See In re Enron Corp. Sec. Derivative & “ERISA” Litig., 529 F. Supp. 2d 644, 678 —
90 (S.D. Tex. 2006) (LM 10b -5 THT EBIFH 6 E AT R E N EH
Z [E] B X 5] ) ;Swack v. Credit Suisse First Bos., 383 F. Supp. 2d 223, 238 —39 (D.
Mass. 2004) (436 7 #E & 5 2 AN 10b -5 B9 = MR KA AT ).

[95) Superintendent of Ins. v. Bankers Life & Cas. Co., 404 U.S. 6, 13 n.9 (1971) ; Kardon
v. Nat’l Gypsum Co., 69 F. Supp. 512, 513 —14 (E.D. Pa. 1946) ; see also Maldonado
v. Do minguez, 137 F.2d 1, 6, 9 —10 (1st Cir. 1998) ( .3 & £ ARAEM N 10b -5 32
HEB ERERERES 17 FRENEE, AIRES 17T £, FAFERTHRA
PR H).
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FRAT B (Y 4, 1960 DRI R AT = 2 B 0 IR 25 T B R TR IR EL
Yy 25 7 m R % . SEC T AT AR H5 KLU 106 — 5 FCUEJ5 45 ) 56 17
R T BCHE i SR AR YR IA L L97) SEC AI fig 23 LSRR i RN | i1k sl 2%
AR LA A 1k — 2D i LR B R A A A W A Bl
o (98] AT G SEURVAAR AT HE TS JRVETHIE” M BBk A sl g s~ 8 A0
DIRVERIAT A sl ” B4R 15,0990 L SEC 747 UK B2 Fl il X ik Bt 2
[A] AT DUA B 3E 4, (00 SEC B RFIEZR VE AT USRS SRR B Rin , A [
18 3 B A T 2 Xk AN [ A e 07 3

RS KA R BIAT R, ALl AR E MU 10b — 5 RTCIESR
TE)ER 17 ZRPIESR VRS TH SR (00 ] vk A T oK A A TR 3 i
Tt R AR I B TR B A L (102 SRR AT R T VR TR M AR PR B
i B UM VE BT R T BRI, I T R s O
P =IO R RR . MG IR IRVE N A 12 Rl RERYURIN . 24

(96) See, e.g., In re Am. Cont’l/Lincoln Sav. & Loan Sec. Litig., 140 F.R.D. 425, 428 —29
(D. Ariz. 1992) (& & 55 J5E W1 77 72 BVE V% 18 PR 3 = 0, 3 BOTEAT b SO
B, A HEAEAN 10b -5 FEIF).

(97) Securities Act of 1933 §8, 15 U.S.C. §77h —1 (2006); % i % 20 % ; Securities
Exchange Act of 1934 § § 21A —21D.

(98) Securities Act of 1933 § 8.

(99) ZWAriE(96],

(o) £ WAE(97),

(101)  Securities Act of 1933 § 24; Securities Exchange Act of 1934 § 32. H 2002 4 DL %k |
EHAT UG EEE ) % 18 B % 1348 (2006 4F ) R IFIE F B IEATH, B A
AT A K A U S R I SR B S TR AL B R (1) Bheeee
FAT AW 2 (AR (1934 FiIE 5 X 5 k) BRI M E) BOEE T A &
(2) AL EEBHOEEE 0 FRR R AT R WX HEE - KAT A BT AR
F(RAE(1934 SFIEH K 5 %) o AR A AR L) A K T 2RI, & W T
(96),# 4 & & ¥l ik LI & H 13 2| 7 4 th £ J& , See United States v. Mahaffy,
No. 05 -CR - 613, 2006 WL 2224518, at * 10 -19 (E.D.N.Y. Aug. 2, 2006) ( ###
VA AL DL D A A5 BT SR AN R TR MR R AR R R T RS R F 1S
FHEZEAH - ARTERHHERE), EREEBNEZEAFTLE AN
10b -5 A% 17 %% Z (BB IRE ) A-PAT 0 &3, RATT UL B 4 i
TIAK AR EARARBOEAT A, P E R R B IR,

(102)  Securities Act of 1933 § 24; Securities Exchange Act of 1934 § 32; 18 U.S.C. § 3551
(2006). See generally 18 U.S.C. § § 3551 —3586 (2006) (¥ 4/~ T & HE )7 fn 7

fE B9 AEST ).
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SR AT LA DAHAt 5 2O0) 36 26 Ji PR AT 43 28, Sk IR 5 TR AT 23 Rl )
fe ¥ 2Rl AT N I TR ZRIE X R it . it Ah , BRI SEC
AT 2l 0 F) i A RS 3 23 X R — i RRA T A AT A A (o8] Gt
HEH BLE TAEUE SRR VEIX — 75 DL B — 19 288 31 vl S 00 375 Wi b X3 7T B
KA RIZER I IRIATE

(Z) BRFBERIAANESR

IR T RN 25 AN BE W ST b i 132, TE 5 BRVE VA R B vk
P EEEE RENEREKRZ —, ECBEE REER SN
( Rehnquist ) iX A — 7 b 4 3C 3 &, HOHU] 10b — 5 #iidk R« MILF
AR IR Y ST AR T T A 118 — R i) AR (0L st S AT (109
PRI, T e PTHENR FR N 455 w3 By 8 5 S i) & IR A 2628

XFFRANVFA , e fm I BE e B A ZE I S22, (1) ERRSE
ik (Bt ) 5 (2) AB, BIARTEOA; (3) HUESR LA K; (4) AR
5 (5) LU ; (6) BIRBAICH , RIVE KA SEpRiR 5401 2k 2 [a] (Y e 2R
KR (08 R FFATE AW, 1E A0 = I B I RN, B K fR s it
TRIFAERLIN 106 — 5 Fir BE A (14 e — 47 Ay (106) B4 (1) R 4 B o E 4%
“IRVETHRE” DL AR IRVE BT A s isek”  dg el H & SR T4 )8

(103) Hl4nz ket A 5] & 7 # ZFF L, e.g., United States v. Skilling, 638 F.3d 480, 481
(5th Cir. 2011) ; —#& £ /KF i} ,Newby v. Enron Corp., 542 F.3d 463, 467 (5th Cir.
2008) ; DL K SEC Hy % T 4 % 4T 3, see Spotlight on Enron, SEC, http://www.sec.
gov/spotlight/enron/htm ( last modified May 11, 2010) ,

(104) Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 737 (1975).

(105) Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341 —42 (2005) (emphasis omitted) .

(106) See Chiarella v. United States, 445 U.S. 222, 227 —30 (1980) (B 7T £ H ZE X4 T
AR U0 Bk 40 T 4 Ak 3K 1E ) 5 Affiliated Ute Citizens of Utah v. United States, 406 U.S.
128, 152 =54 (1972) ( ##5F # 55 4o {7 A4 )% # 3k ) ; see also Santa Fe Indus., Inc. v.
Green, 430 U.S. 462, 472 =74 (1977) (IA A e 78 THCHR 6 1 LT, K5 46 ST HE AR
& I A B AE 2 #1E ) ; SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180,
181 —82 (1963) (A K i A B 1Al B WK M AL E 4, 24 h B B0 K P %
A F & SL B 32 3K ) BY AR K K 3 ) ; Regents of the Univ. of Cal. v. Credit Suisse
First Bos. (USA), Inc., 482 F.3d 372, 383 —85 (5th Cir. 2007) (ATt R 45 #L
10b — 5 *F 7 4% 5 6y BB AT A $EAT RS B, SE W 3L 45 8y 45 E M) . But see United States
v. Schiff, 602 F.3d 152, 162~ 63 (3d Cir. 2010) (A ¥ R FEFN 10b -5 B3 F X 5
HAERTAEABEERAN—MEXLEFXR).
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TR 10b — 5 HEF (a) 3RS (1) 3 55 (2) BECER (3) UL RIN TR

SEC Wi 2 R 51X — LA LU N AR Z 4k JLFA 20K
H(4) ~(6) T =AEER, Y4 SEC 5 IEAF-EIEHIVER, & A R1EH
TR E W ZEH T AT AT AT T R L JC T I
FARSS T 15 BATATAT Ay, BT BEAE B 38 A2 T AT A 461 2k (o) AR
AIDIEOR SECREZ EH (MAS 5 IFANZ FERFEE) IEY] Lk
5 AH T 00 5 A0 D PR A R I M E . SEC HFEANAN R 3 [l 4 45
AN 75 I I AT AR BSR40 A B (108)

5 NYRIA ) R A L, SEC IZSIE ST 240 = AN A T A
], SEC BRI LUKHE (IESRE) 48 17 4%, tha] UK IS AL 10b — 5 g7 1F
Vo MR e i v B A e, (1000 5 10b — 5 A B, (IEZRIR) 26 17 46 F
NN B RSTARE AR, e Ah R TE 25 VR (4 38 38 325 UK I, SEC i AT
DABR AR AR A ROPE i, 3% B 49 30T T -V 1, T AR AR A N 400 T A
TR AR YRA (10 )5 SEC 0] LAXE £ B AR b A #E173E
FIRVERY IR BUGE it , (H AR E A AR AT L ()

FEH AT 1T, SEC $ 2 A TIE 75 HROVE (19 28 14 5 B0 A VRV 1 i 4 250
SEC $&EIFA WAL AT i i 1 (IEZR:) 2 17 22800 10b -5, H.
AT R T R UESR ROVE I A EEORPE” R (1) SEC W Ak B X
A RAIEA R TN H, 3 J Y A7 R AT S0 S 58 Gy A OG , (14)

(107 See, e.g., SEC v. Rana Research, Inc., 8 F.3d 1358, 1363 —64 (9th Cir. 1993) ( f# %
A1 SEC A~ % ZAE B a0 7T BB SL AL 10b — 5 8935 1)

(108) See Securities Exchange Act of 1934 § 21, 15 U.S.C. § 78u—2(b) (1) (2)(2006).

(109) % LA (89),

(110) See, e.g.,[E £y, at 701 —02 ( & ¥F SEC £ 42 24 FF KR ).

(111)  Securities Exchange Act of 1934 §20; Stoneridge Inv. Partners, LLC v. Scientific-
Atlanta, Inc., 128 S. Ct. 761, 769 (2008); Cent. Bank of Denver, N.A. v. First
Interstate Bank of Denver, N.A., 511 U.S. 164, 191 (1994).

(112) TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 445 —47 (1976).

(113) See, e.g., SEC v. Rana Research, Inc., 8 F.3d 1358, 1363 —64 (9th Cir. 1993) ( 4§ i
SEC sb UE 52 8 & A s ARE AL 10b -5 AR ).

(114) See, e.g., SEC v. Tarnbone, 597 F.3d 436,443 (Ist Cir. 2010) ( f# % 9t SEC % %
10(b) 4 T B A IR T 5 3£ iE %4 A X #4731) ; SEC v. Wolfso n, 539 F.3d 1249,
1256 (10th Cir. 2008) ( same) ; Geman v. SEC, 334 F.3d 1183, 1190 — 92 ( 10th Cir.
2003) (same) ; Rana Research,8 F.3d at 1363 — 64 (same).
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R, BUR AT DAXHIE 32 VR S R AR S i . w1305 SEC Y 5E 7
ARARAL , BRAR A BB 5 i 1) 32 T 3% ST IR, 79 WU ) 325 ¥ AN 7 2k 1]
P TR 0 T W Bl R PR SC R 0T, 58 b IR VR L 45
“REBTSHUE, HRERVEE R, ARAR RS IEUIRE A S80E 1IR3t
a7, B HR RE R (1) (B | w19 AT SR o Z0IE W 2 b XY i 04
130 Al 2 S B R, O B IE W A A, (16 44K % T f| =
A B HEBR 3 BRPRBE” A, AU “ LA UE I b

IR AEHE— 2R K WUIR A TRRE 2 i, (AR TR AR 7R A5 I
FORIP RS I |, FESE T A IR A 22 KRR HE L AR 4 B 1) = 52
AT 97 B e il LIS iUE SRV (07 3k BE A A 45 Y, 72 RE 2832 FE 0 &
FIZERISE R HELE I A R B 5 AT BE Y IGIE 7 30V (8 {ER 5L
UL 451 3 - R B A0 D1 18— e P L T 44 P A B0 o Afy St 7 WA 2
75 0 T A fih A B g ) S 355, (19)

(=) “BE"RERREL

FE3CEIG, B 1A SR PRI A BT R TR, 1E AN e A
AR A B A VR AR S B b A TR =2 ) B DX 32 AR A 320

(115) E.g., United States v. Frey, 42 F.3d 795, 800 (3d Cir. 1994) ( ## %t (¥ iF) K H
M RO L EEAE).

(116) See, e.g., United States v. Teyibo, 877 F. Supp. 846, 861 (S.D.N.Y. 1995) ( #f 3£ if
FHEME).

W7 FEE—H2PHRETH (a) HF ()T thE XA (e) X = MKIE T T 8K X
B, B RHE(24) ~(27) F E X,

(11g) EwmHHET LN, NEXGEEEZX T WEREF"KH W ERK, Compare Santa
Fe Indus., Inc. v. Green, 430 U.S. 462, 472 —74 (1977) (A 3 72 3% A &£ A R i
By E LT 3 R 48 U4 AR & I A R (1934 FIE 5 &2 5 ) ALE 89 HiE) |, with
SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180, 192 —95 (1963) (A %
SEC #2 i 254 R i o JF 2 o, AR 48 (1940 £ # % BT 7 %) (31 U.S.C. § §3729 —
3731 (2006) ), %6 A R4 5 R B AT A 7 MRk iR 3 0 R R A T R R A
RTHOEWEE AL RERE A R ERMEZHEIESR).

(119) See Donald C. Langevoort & G. Mitu Gulati, The Muddled Duty To Disclose Under
Rule 10b -5, 57 VAND. L. REV. 1639, 1646 — 74 (2004) (4§ th“ £ 3 & X 4 5] A £
BT —5 0 EE4) ;see also Gregory Klass, Meaning, Purpose and Cause in the
Law of Deception 2 — 3 ( 3 3 3 # ] T4 5 18 MR 3K Mk 1F | i i An o 4 98 M 1R 9RO
— R RXE-ANTENER, FAX KL LW RRE W R ).
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RSHFRL R B b BT WA ACREE T RIER— 3800 2 < ARA P I
VE™I8) ARl DL B SEAT A% O R VERE &, B2 SR A 1 E iy, SLBESR
1R NHE s 1) R A 1l LA SRy AN SRy 1 15 e 1 T A o R 1)
IR, T BB, W3R MR8 ) |, AR FRik
FEANELRAT R B A, o7 DLAR 8 15 3 BT S B 1 BT 57 3, MR A7 S A%
TR ABE BRI AT SRy A 158 S P A DA AN A g B AN [) o 8 R A A
R R B FUF SR RV T B O, B AN A T R B IR 1 R 1 Rk,
SR T EIRVEYS b R 0RRAS X T IR OVERE & 2 e f gt (120)

BT HE W AN 8 5 1 BL S AR FR 43K S ) il e WO AR e
WESIRVEURIA B B X,

1. RAYFIR

A BE 1976 41 —IFIPIAE . FEARSE RN 10b - 5 HEAT AYIIE
FFIRVERA AR VA H | D45 b 250 UE I (B2 ) Y < W, R BL A J 0 | 252
INSHRVER B A 020 2k B A X — B 1 R (RS 5
A 10 ZAHZAL SEC il 5 B0 45 A1 SR O M 11 T B sl iR 19
B, 02 S R B R R R S E AL A AT O, BT RORp
5T SEC an A4 R0 10b — 5 5 TR 45470 B Bk SEC 1
PR

HRAE X — 8, A AT BE 2 A ELI 10b — 5 R FH 4 S« MR AP Kk
VE" MOMER AR SIRAR AN, o 5 12 B 78 A D fg B vl A R . 7
SO AU B IR AT R TR SR AT R I —FPE S DA AT
FIEA AR 08 f m vk B I s, HOFEAE B E G 31T 2 &
JE LI R 10b — 5 Y« B IN DT R 024 30 ZAESR, Wik B A
PR AT 3 A [P, A1 SR I o 5 7 L 300 0 38 3k DA Ay« R R0 0

(1200 Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341 —42 (2004 ) (emphasis omitted) .

(121) Emst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976).

(12) [ AE % 197~201 7 ( quoting Securities Exchange Act of 1934 § 10, 15 U.S.C. 78j
(2006) ) (internal quotation mark omitted) ,

(123) % WA E% 193 W n.12.

(124) % WET7E; see also Aaron v. SEC, 446 U.S. 680, 686 n.5 (1980) ( & — |4 # 1 ¥
it
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10b —5 IHLE , B 2847 R n] LA o« g™ 02

TEBATREENESE T SRR VE ) RA A VRTA BE 1T 356 F “ ARARPEIRVE ™,
IRAT ST BRI o i B — A A I 10b — 5 BEK A
TR B — 5 TR B 28T T AR R LA 2 3 R I R 5 i v T B
SN2 T IRVESS AR T B i < IR E 17 450 BRI 9 R AP 1 ik
FERREE” X PP R AR Z 18] Y D3] X B BRI BE 2y SN B 3R AT
SR AT AT AR MO R EAE SR BIRE LT X (1) IRVERT &
AT SR N R ™ 0 6] R B A 8 SR AR RS DA S (2) “F
BAMBEIRAT R ARG R W& TR 1T 7 X B A I 2k 1 R ITE
306 FANFRAEE A2 (=) S 3 SIS IR Y, A B A Y
EIEEIE T W0, 1T 8 R 2R A 2 I — Rl oA 35 SO RS 1

WA — AN 4R AR R, QK& SOk ic s AR R S 1K
VRATEIARFANGES PRIA Tl v o 4l 32 S 7 AR L3 S 1R AT
PR B 120 PR BEARVRIA T AZ O R IA T S 78 FURIR I 42 28 52 1R 8l 1L

(125) See, e.g., Theoharous v. Fong, 256 F.3d 1219, 1225 ( 11th Cir. 2001) A & k1t %
BXLEXEHF B Mnme R EENTE, FREEFRUNKKEATY
(quoting Bryant v. Avado Brands, Inc., 187 F.3d 1271, 1282 n.18 (11th Cir. 1999) ) ;
In re Phillips Petrol. Sec. Litig., 881 F.2d 1236, 1244 (3d Cir. 1989) “ #1138\ 4 , #
EWEFATHHFAEE 10(b) F AN 10b -5 8y sk B E K", (citing Healey v.
Catalyst Recovery of Pa., Inc., 616 F.2d 641,649 (3d Cir. 1980)); Joseph A.
Grundfest & A.C. Pritchard, Statutes with Multiple Personality Disorders: The Value of
Ambiguity in Statutory Design and Interpretation, 54 STAN. L. REV. 627, 651 (2002)
(“ @ M (Ernst & Ernst v. Hochfelder, 425 U.S. 185, 197 (1976)) %, 4 AL # 1t X
—F AL ERERA A, G R T 10(b) FHHREER").

(126) See, e.g., United States v. Precision Med. Labs., Inc., 593 F.2d 434, 446 (2d Cir.
1978) (“E B TRk B E B LM EF" B RMB AT Ay KE" X H
HiEth & B 2 KA E ). Quoting United States v. Sarantos, 455 F.2d 877, 882 (2d
Cir. 1972) ; United States v. Hanlon, 548 F.2d 1096, 1101 -02 (2d Cir. 1977) (3§ &
FH KR T k& 3 &R B A #E4) s Slakoff v. United States, 8 F.2d 9,
10 (3d Cir. 1925) (“ 4 R A 3% A XA, T2 7% EALG K &, A PRR B L2
K UL E T LR A AT A B SO Sk, A0 4 M e B BT DAL,

(127)  See STEPHANIE PLANCICH & SVETLANA STARYKH, NERA ECON. CONSULTING,
RECENT TRENDS IN SECURITIES CLASS ACTION LITIGATION: 2009 YEAR-
END UPDATE 9 - 13 (2009) (4 #% TR AE#EHRIFRNERMAMME (HTR)
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Rt AR R B R Sk U TR P A A2 1) T A IR ko A R
AL (1280 Sy 7 g/ Al 985583 B T AR A0 9 8 78 Il o B s B U | 3
[ [ 2vid i 1995 4R (FANIEZR R 1A B £ 52 ) (PSLRA) X (IEFR 52 5
TEYREAT TABIT, U RIS e A VR e vl L 190 o g ik B
SRR, B Ak R R AR E S i AR IR R 5L 1% A Sl E iR A
T AE W B BT O BAA A R P ORI SOS R B e U, 1 R
“ /DB PR REE S P A R AR AT AR BT — FERERS S A S R, (13D

H i 1 B A LA F RO R P O BT e AT AR A9 LIRS (0
AT ) AL LAAE B B B TR, SR 2 pe 4 N TR R R 3 — ) At
W R I VR IR R I A B b v U2 B R e M 4R 220Xy (A
NIEZF RV BRI 58 ) T O R R O B A U BE AL« S L& 2R At 2
AR ISR ™ B B AT R (133)

(#ER)FE M 51T #4%) ;James D. Cox & Randall S. Thomas, Letting Billions Slip
Through Your Fingers: Empirical Evidence and Legal Implications of the Failure of
Financial Institutions To Participate in Securities Class Action Settlements, 58 STAN. L.
REV. 411,418 (2005) ( “ o f 2 3 ¢ AR VRV oy 22 R oo B 55 7 400 AEIE 27 R AR
AR R AR B R B — B P AIE R R RIAF R FIET ).

(128) STEPHEN J. CHOI & A.C. PRITCHARD, SECURITIES REGULATION: CASES
AND ANALYSIS 238 —40, 246 —48, (2d ed. 2008) ; see also, e.g., In re Synchronoss
Sec. Litig., 705 F. Supp. 2d 367, 398 —401 (D.N.J. 2010) (AR 47058 W B B K b
RIEATE M HE R E RALIAT T 247).

(129) Private Securities Litigation Reform Act (PSLRA) of 1995, Pub. L. No. 104 —67, 109
Stat. 737 (codified as amended in scattered sections of 15 and 18 U.S.C.).

(130)  Securities Exchange Act of 1934 § 21D, 15 U.S.C. 78u—4(b) (2) (2006).

(131)  Tellabs, Inc. v. Makor Issues & Rights, Ltd., 127 S. Ct. 2499, 2510 (2007).

(132) £ IEE 2504 7,

(133) See Greebel v. FTP Software, Inc., 194 F.3d 185, 199 —201 (1st Cir. 1999) (“{ A A
WEHFR N E R E) IR W R ECE M EREE 7)) ;Phillips v. LCI Int'l, Inc., 190
F.3d 609, 620 (4th Cir. 1999) (“ #ATIA K (A AGE #0730 B 3 B ) F % A B
oo JR & R T P AR T S0 R A AT A A K R CAANAE 2295 I O &
EVHAAE LR WA T EEFNFLRMERTNBOE, T2 AR E &I 207
AT AR eee ") ;In re Comshare, Inc. Sec. Litig., 183 F.3d 542, 549 — 52 (6th
Cir. 1999) (“RHA L, oKX TEATH 10(b) FAHN 10b-5 Mty L#E
K, EEA KK FWER”); In re Advanta Corp. Sec. Litig., 180 F.3d 525, 532 —35
(3d Cir. 1999) (“FATAK (RAEHFFR KA EEE) EABHEFHREKR, 1%
EENTZHE") , AImE R, ER A E T3 & LN Sl ila” (3 TR)
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PP G SOZ AT g e 7 FEBRATIR AR T, RAVRIA o 1 S5 7T DA FE
AT R UG 2R R 2 BRI IR TEZ . gk R Uk, LB AT A
AT T S5 SORFE A B PRI, B AN % R R B (A
CHIVTE f19 D PR Wl G 22 R, RTINS AT SR A AR I 260 3 2% R 3R N LS
JRAE AT LIARSE R 10b — 5 TR E £ 0139

AR SN 2 7K 2 BOE S IRVEE PR IR 1 (sl SO bl WAy —
FRor) R AT R, RS SR 2 E e R R R
VEVRE , 8 A 7 R B 0/ st s . B 454 A 0 R A8k |t
SR T M IC R B RS o 135) T aX SE G2 4 LT R AR 87 5 FI e T
2 F g A PR A, DR AR A B e UG 2 BV A] BT 1 2R L
Bl BEAh A Bk BN A AR HIE " bR A A, B T 0 LR WA

(BLER)WELR BT ZT E UM REE, WHFESH, See, e.g., Institutional
Investors Grp. v. Avaya, Inc., 564 F.3d 242, 276 —79 (3d Cir. 2009) (1t 7 &K &
ERER G =ML EATE, U ERE RS RE(RAEFFIRREEE) T MK
THEATA).

(134) See, e.g., Second Amended Complaint at 297 ,In re Fannie Mae Sec. Litig., No. 1:04 —
CV - 1639 (D.D. C. Aug. 15, 2006) ( “ix 4% & 3 | 37 4 3 E 0 00T AR
fd M ATAE AR R R T A B W AR R A T B A S 4 ULR 70 U 4 R e TR
HREKEE A EBAIESF”); Second Consolidated Amended Complaint at 7, In re
Tommy Hilfiger Sec. Litig., No.1:04 —CV —07678 — RO (S.D.N.Y. Sept. 28, 2004 )
(“H W Jo BB 2 3 R AR kB B R BCR IR B IR SF A A SR A B R
w3 KB FIE 4 %) s see also 8 LOUIS Loss & JOEL SELIGMAN, SECURITES
REGULATION 3688 — 89 (3d rev. ed. 2004) ( £ AMTR F4E“ & 37 % 8 “ Hog
AW EEARE U A TEL T A REL KX TENAE (quoting Sanders
v. John Nuveen & Co., 554 F.2d 790, 793 (7th Cir. 1977) ) ) ; Milich >C,7(28), %
180~ 181 TT (HiF ik Be ¥« 2 Pl K 69 AR " 33 K 0950 K T F #1953 NIE % K iF
), EEH--ANFTEECCBATERE N SERERN RO ELE,
CREXTNAERLAEL R mE TR UETHEAAETNALELE
ARy fn e UE SR AR AN AR R EAT O Y, R E LT, SN
AR b R, &5 N AR B R 1E 4 89 R, Sundstrand Corp. v. Sun Chem.
Corp., 553 F.2d 1033, 1045 (7th Cir. 1977).

(135) See, e.g., Corrected Second Consolidated Amended Class Action Complaint at A — 55,
In re Scholastic Corp. Sec. Litig., No. 99 CIV. 2447 JFK, 2000 WL 91939 (S.D.N.Y.
Jan. 27, 2000) , rev’d, 252 F.3d 63 (2d Cir. 2001) (4§ H “ # & 5o 2 & F # 1~ 4o
HERREHEREEALLA).
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(136) See, e.g., Robin v. Arthur Young & Co., 915 F.2d 1120, 1127 —28 (7th Cir. 1990)
(A B 8 T A B il A X 25 52 BR 4 45 1 R DA 4 MR AL AR P 4R
BHEEF).

(137)  See Tellabs, 127 S. Ct. at 2504 —05 (FATA K,k T 5 E 8y 488 & AL RAE BLE
MG FEEN BLAEHARRAE, 2D 5 X TR IFEENEMAERED
—HANER).

(138) Chiarella v. United States, 445 U.S. 222, 234 —35 (1980).

(139) See Cent. Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 U.S.
164, 173—74 (1994) (“ 5  FEEATH E A BA B K RE — "B KA,
F10(b) K B EE LA MAHBEN L LIATA”).

(140) TOM BAKER & SEAN J. GRIFFITH, ENSURING CORPORATE MISCONDUCT;
How LIABILITY INSURANCE UNDERMINES SHAREHOLDER LITIGATION 186 —
87 (2010).

(41) & LATE 4 88~187 T,
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AR ARG RL I 10b — 5 AICUESR1E) 55 17 4R IRIA 042 | FiX 4
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I, Hip kP B R X R IR H BN, BN 2 17
Z BT, < e R LA R ROE R 04

BB I R . MU 10b — 5 BOVE R A2 B H AL (IESR A
i) 55 10 45 9 BRI, 3% 2% A EE T T 45 0V R B 1 T B ROt
W7 U4 HUESR R ) 8 17 22 5 10b — 5 R [R] A B e i i —
ROy, bR T A B T ek R B Z AN AN 52 BTAT ( i) BRI
AT CIEFRIE) 5 17 25 =4 055 2 3B X S0 B IR PR IR
7 A Al 94 3 e i 4 380 A < RV < B 0 sl e R I 2 N o
Xt R g 2 B R AT O AT 049 FERLI 100 — 5 JLF R S 17
ZAE MR A SR, 5 5 B 13X N SBF AN B A 33X W A iE 25
R PV X TR E A 5 R & (40

R 231 A SEC AT DAZE JC TR LS 9 1 9% 38 S0t 1 0 AE AR VE I8 J2
AAAE VS B At NI 7™ 1) T 28 e T 1 it 247 ¢ (i Tt B 4 P e P ik
VRV . SEC YF6 45 1338 5 [F] i 48 45 1 RO 10b - 5 FICIEZR 36 ) 56 17
S QNP (B RN 0k R Ay SIB I W IV 2% o1 b= e A SR 1= R 2 N o1 =
GBI R IR 091 3B 2 B SRR 32 FA R VA R R RS R D 1) R 1 5
JUFALER IR BT R T H R S B W g BEAS AR AR A

(42) % WHTE(95) ~(97) K I X BLIE X,

(143) Aaron v. SEC, 446 U.S. 680, 697(1980).

(144)  Securities Exchange Act of 1934 § 10, 15 U.S.C. §78j (2006).

(145) Aaron, 446 U.S. at 691 - 97. XA AFRH T — MM B/ G 2 FATHHN 10b -
SWEZHMAAMTIESR XS ERLRIE(1934 FIEH K 5 %) % 10 &5 2 AN &
AR, 14 kB R A A € 2R

(146) % LT (88) B H At Bi IF X,

(147)  See, e.g., Complaint at 6, SEC v. Noncek, No. 09 — CV - 02387 (D.D.C. Dec. 15,
2009) ; Complaint at 6, SEC v. Queri, No. 08CV01367 ( W.D. Pa. Sept. 30, 2008) ;
Complaint at 2, SEC v. Pliner, No. 07 —CV —00495 (D.D.C. Mar. 15, 2007).
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AR SCE UL, o A ST R R SR R AUR B, i 2 H B 27
KR IRBHIRT T 7 XL ER . AURK RO &M,
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SEC MJPIEFRI 14 6 —Le ml B M A B A 3 O 1) R VEA T M AT
flEHIERAL, R4 SEC Frmidia (UEZRIL) 55 17 S5 FFLN 10b — 5 XHHIES:
BRVEAT AT WA, 0S(AE FLIE R A9 507 & — 258 2R R AT, i)

(148) % W Buell, ®#[E(7)% 89 T,
(149 ZWAE(2)% 21 7,

WHE(1)~(5),

B Wy &8 &, Sachs & Co.,#TE(8),% 1 T,

B LR A EYEX —FAREE R, C A — T A& #, # A SEC 2t
B B A R A ROIE S BB AT B9 AR #2771, Dodd-Frank Wall Street
Reform and Consumer Protection Act, Pub. L. No. 111 =203, § 9290, 124 Stat. 1376,
1862 (codified at 15 U.S.C. § 78t(e) (Supp. IV 2011)). £ F i N JE F1F L& 3 1
BEFERURE, ROBBSERAS, —MATRELAEEE M AL E R E
WM B AU, X — & & Al & ¥ B W XL E, JOSHUA DRESSLER,
UNDERSTANDING CRIMINAL LAW 477 —82 (5th ed. 2009). # By i A % i 45 & F
R —M LB AR B AT . R OF R B At B0 B E Bh R 3 Y 220, See
MODEL PENAL CODE § 5.01(3) (1962) ( %t1E % 5 ik o 5 Ak i+ % AT 69 A 8y 3£ 0
WAHE T REFTE), EFMOERASFZUMRELTE, O, —MAHE
WA T WAy EE T T2 RTHRH OB, X ZZELHEEN, W
FLREFEHERMGERAT LY ERNYS , E2MRARTREE N,

(153 #l#w, . SEC ¥f & 5 F 4 iC % & ¥ 1F %, Litigation Release No. 16,055, 69 SEC
Docket 287 (Feb. 8, 1999) ; SEC Vf # # il [5] £ iF % , Litigation Release No. 15,988,
68 SEC Docket 1998 (Nov. 30, 1998) ,

W W

(50 Z
(151 &
(152)

T N

N
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RSB A — AL, HOE T PR AR T s O i
KT UESRE” 3T LR PSR A . e | i SR BURF A Z50IE BH 4 45 1
PR A BE A OB I8 A9t st 1A b B A T 3R A Bt
A, HEGE ST UE WIS 1 i AE SC AN B AT 5k g AR 05T X TR AR AR S
B PR R I 24 S i G gl 0 A7 5 1580 | — Bk U AN S B Ak AL 4
FRVELE P9 %) 7™ SR AR IR TR U5 7E 4 il 7= i DR O 32k 1) K

(154)  Securities of Act of 1933 § 24, 15 U.S.C. § 77x (2006) ; Securities Exchange Act of
1934 § 32, 15 u.s.c. § 78ff (2006).

(155) Compare, e.g., 17 C.F.R. §240.10b —5 (2011), with, e.g., 17 C.F.R. §230.164
(2011).

(156) (1933 FAE 2% ) A £ BB Rk, X — m A AWOT, B 8 (1933 44 2 3% ) 69 AL
(1934 SFiE % % 5 k) 9 AL ¥ 5 B 2, See Securities Act of 1933 § 24.

(157)  United States v. Tarallo, 380 F.3d 1174, 1188 (9th Cir. 2004).

(158) TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001).

(159) United States v. Reyes, 577 F.3d 1069, 1079 —81 (9th Cir. 2009) ; Tarallo, 380 F.3d
at 1185 — 88 ; United States v. Stockheimer, 157 F.3d 1082, 1088 —89 ( 7th Cir. 1998) ;
United States v. Hollis, 971 F.2d 1441, 1451 —52 (10th Cir. 1992) ; United (%t TF %)
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(1) AEAZ, AEERE] A C IEAE MG TR B 31 |, 160 {HoR 6 R F)
B &tk e

(2) AFFERIRTERER, RAA RS HAY,; 10

(3) e RRTVE I A8 AT S AR 4 i B A At |
HCRE O RE (B 8 XSS 5 Lo

(4) AR FRTE R IR, AL A AR < A R H1IE ™ B3 0 25 AR SC R

(4 L) States v. Knueppel, 293 F. Supp. 2d 199, 203 n.1 (E.D.N.Y. 2003). 4T ,
— Mk A YA LR N 10b -5 FEE N MR W R E G, REER T,
AR B ¥ % T AT EHF R H R 3, See United States v. Behrens, 644 F.3d
754, 755 (8th Cir. 2011) (A # & A ML Fn AL 10b -5 & g #EAT # 47, OF
BEBAEHR X R EH, L EMZETEATT 2 7 F); see also Ratzlaf v.
United States, 510 U.S. 135, 149 (1994) (5 H & RN L« — A FRTF T x4
TRENHPER EEFEFRT EHLT UMA LM EL”, Al inb B 54
#46 J % 40 ) ;Cheek v. United States, 498 U.S. 192, 199 —200 (1991) (ZEiA % E
SEAFFAHHAENN —BFERATRET FEFRNAZW, ZEREERT BH
# JZ 1] ) .Dan M. Kahan, Ignorance of the Law Is an Excuse But Only for the Virtuous,
96 MICH. L. REV. 127, 14549 (1997) (Cheek i % [ % (498 U.S. 192 (1991))
BORE R RN LR, EHPEE N A LT ).

(160) X% WK EHE AT HATERNGH R, S N Seigel X,7E(28]),% 1590~1598 7,

(161)  United States v. Kaiser, 609 F.3d 556, 567 — 70 (2d Cir. 2010) ; Reyes, 577 F.3d at
1079 — 80; United States v. Peltz, 433 F.2d 48, 54 —55 (2d Cir. 1970).

(162) United States v. English, 92 F.3d 909, 914 — 15 (9th Cir. 1996).

(163) United States v. Piepgrass, 425 F.2d 194, 199 —200 (9th Cir. 1970) ; Rice v. United
States, 149 F.2d 601, 603 (10th Cir. 1945).

(164) United States v. Gentile, 530 F.2d 461, 469 — 70 (2d Cir. 1976); United States v.
Mackay, 491 F.2d 616,623 (10th Cir. 1973) ; United States v. Amick, 439 F.2d 351,
363 — 64 (7th Cir. 1971) ; United States v. Benjamin, 328 F.2d 854, 862 - 63 (2d Cir.
1964).
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(165) United States v. DeSantis, 134 F.3d 760, 764 (6th Cir. 1998 ); United States v.
Natelli, 527 F.2d 311, 320 —23 (2d Cir. 1975).

(166) United States v. Tarallo, 380 F.3d 1174, 1188 — 89 & n.5 (9th Cir. 2004 ) ; United
States v. Sawyer, 799 F.2d 1494, 1501 —02 (11th Cir. 1986) ; United States v. Farris,
614 F.2d 634,638 (9th Cir. 1979) ; United States v. Henderson, 446 F.2d 960, 966
(8th Cir. 1971) ; Elbel v. United States, 364 F.2d 127, 133 — 34 ( 10th Cir. 1966) ;
United States v. Goyal, No. CR 04 —00201 MJJ, 2008 WL 755010, at * 8 (N.D. Cal.
Mar. 21, 2008 ) ; United States v. Cen-Card Agency/C.C.A.C., 724 F. Supp. 313,
316 =17 (D.N .J. 1989) ; United States v. Koenig, 388 F. Supp. 670, 711 —12 (S.D.
N.Y. 1974).

(167) Koenig, 388 F. Supp. at 711 —12.

(168) United States v. Gutstein, No. 91 —50704, 1992 WL 354151, at * 1 (9th Cir. Nov. 30,
1992) ; Williams v. United States, No. 92 — 1110, 1992 WL 332029, at * 3 (1st Cir.
Nov. 13, 1992); United States v. Boyer, 694 F.2d 58, 59 — 60 (3d Cir. 1982);
Sparrow v. United States, 402 F.2d 826, 828 (10th Cir. 1968) ; see also United States
v. Cham ay, 537 F.2d 341, 348 (9th Cir. 1976) (4§ $ W ¥ i 89 2 13F ¢ (£ 40, A0
10b-5%& R FEMmA FyFERNELHFLE).

(169) United States v. Schaefer, 299 F.2d 625,629 (7th Cir. 1962) ; Stone v. United States,
113 F.2d 70, 75 (6th Cir. 1940) ; see also United States v. Meyer, 359 F.2d 837, 839
(7th Cir. 1966) (A “ 4 R & AP LB IATHE — NG E B R oy AN A B EIEARE
RAEWELEL, NHETFaEUEBRHTRF).

(170) United States v. Isaiah, 434 F.3d 513, 520 — 21 (6th Cir. 2006 ) ; United States v.
Munoz, 233 F.3d 1117, 1135 —36 (9th Cir. 2000) ; United States v. Prows, 118 F.3d
686, 692 (10th Cir. 1997) ; United States v. Cochran, 109 F.3d 660, 664 — 65 ( 10th
Cir. 1997) ; United States v. Coyle, 63 F.3d 1239, 1243 (3d Cir. 1995) ; United States
v. Reddick, 22 F.3d 1504, 1507 —08 ( 10th Cir. 1994) ; United States v. Gay, 967 F.2d
322, 326 —27 (9th Cir. 1992) ; United States v. Mann, 884 F.2d 532, 53536 (4 F )
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(171

(4 L) (10th Cir. 1989) ; United States v. Woods, 877 F.2d 477, 480 ( 6th Cir.
1989) ; United States v. Dick, 744 F.2d 546, 551 (7th Cir. 1984 ) ; United States v.
Cusino, 694 F.2d 185, 187 (9th Cir. 1982) ; United States v. Frick, 588 F.2d 531, 536
(5th Cir. 1979) ; United States v. McDonald, 576 F.2d 1350, 1358 — 59 ( 9th Cir.
1978) ; United States v. Love, 535 F.2d 1152, 1157 — 58 (9th Cir. 1976); United
States v. Reicen, 497 F.2d 563, 571 (7th Cir. 1974) ; United States v. Edwards, 458 F.
2d 875, 881 (5th Cir. 1972) ; Gusow v. United States, 347 F.2d 755, 756 ( 10th Cir.
1965) ; Irwin v. United States, 338 F.2d 770, 774 (9th Cir. 1964) ; Babson v. United
States, 330 F.2d 662, 664 (9th Cir. 1964 ) ; Bente! v. United States, 13 F.2d 327,329
(2d Cir. 1926) ; Slakoff v. United States, 8 F.2d 9, 10 (3d Cir. 1925); Corliss v.
United States, 7 F.2d 455, 456 — 57 (8th Cir. 1925) ; Kaplan v. United States, 229 F.
389, 389 (2d Cir. 1916) ; United States v. Philip Morris USA, Inc., 449 F. Supp. 2d
1, 897 (D.D.C. 2006) ; United States v. Epstein, 152 F. Supp. 583, 588 — 89 (E.D.
Pa. 1957). But see United States v. Precision Med. Labs., Inc., 593 F.2d 434, 445 —46
(2d Cir. 1978) (#HHE AR AL EH AR AR N B AT HEM"WRER, £ 2 U
BN ENRS) XX EZHNRERRETEEXAERR N TEE,BFHAL
REANEEFERAHX LR FA EFNEN THEATHXKRRREE AEH
HoiE ER TR oy, BRI U B, E A THERXT X —HA”,
United States v. Cronn, 717 F.2d 164, 170 (5th Cir. 1983) ; see also United States v.
Themy, 624 F.2d 963, 965 (10th Cir. 1980) (“ %ty i £ fts A K IUAT 24 T 1F i B9 PR 3%
Y S MR 0 % B T HE E B #9348 ) ; United States v. Quadro Corp., 928 F.
Supp. 688, 696 (E.D. Tex. 1996) (4 i B {5 # VF b9 Z ¢ ] it 40 15 HE & 1 DL R it
[ 0 3 ST By R AR M BB R UAR A RO R BB B BOR SO AUE
MEEAEH T E KB R R Rk, O LB B K 52 M B % R 7 (quoting Cen-Card
Agency, 724 F. Supp. at 316 —17) ).

See, e.g., Boyer, 694 F.2d at 59 —60; United States v. Natelli, 527 F.2d 311, 320 —24
(2d Cir. 1975) ; Henderson, 446 F.2d at 966; Elbel, 364 F.2d at 133 —34; Stone, 113
F.2d at 75; see also Prows, 118 F.3d at 692 (£ .15 #1F £ W, i R 7T DM 3t i M
#y & 35 48 W i EL K 89 8 iE & ) ; United States v. Hoffman, 918 F.2d 44, 46 —47 (6th
Cir. 1990) CA A ERATHEE T , EHFTUEE TEARG R EEH, HAEEER
#493E #& ) ; United States v. Welch, 248 F. Supp. 2d 1061, 1070 — 71 (D. Utah 2001)
(FFHAEBGHREET ERITHNEEATE B AMAZET UELEENIERE);
8 Loss & Seligman, ¥ (134) , % 3676~3677 R (AW & EREFTWHhAFTHEE
M EEE AR RBHIRIENER),
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(172) % W. 8 Loss & Seligman , 33 (134) , % 3676~3677 T (35 H A L H Flik b HiFE
He“ff—meRrmer”), AHMELNRIEHEEERA(E T %) (Martin Act)
EFHEAELEZURAEANTZ RRE KEANEREN TR TR FHAS
HAREURRES R LR Z MR A 7B R T 5k LWEMMY, 552/
BOE BB B R B Rt e SR A BB S A S S SR T AR A T B
RAFEFEAFATN X TREWAEREER"HRER(E T %)% FE, Martin
Act§ 1, N.Y. GEN. Bus. LAW § 352 —c(1) (McKinney 1996). 1€ 2%, R % — 4 A
“UESGEAMRARERFSAT A LB, EEAL ERRIGEEHE B
A UH IR AR A L B ARA AR AL AT BB T B A
SRMEERFAL, %K% S EF; see also, e.g., People v. Landes, 645 N.E.2d 716,
71718 (N.Y. 1994) (5 (B T ) B EMAT H X RF R T, BE L HE Lk
R, W A BRI F WA K L) ; People v. Rachmani, 525 N.E.2d
704, 707 -08 (N.Y. 1988) (#§ HE AP (H T EE) M A R R I ET
J% 45 84 3T t£ ) ; People v. Federated Radio Corp., 154 N.E. 655, 657 (N.Y. 1926) ({ &
TEYBET S H LW AN A IRAT ) ;People v. Sala, 695 N.Y.S.2d
169, 177 (App. Div. 1999) (W RE( L T &), FRHBEEE R E R WL EF M4,
BRE XA, TUN R EEAEREEE fEERE R R ERRET Y, &
E XA TR B M%), People v. Tellier, 155 N.Y.S.2d 245, 255 ( Sup.
Ct. 1956) (P83t &k B U s ( & T %) #l & By K % 7 f£ ) ; People v. Photocolor
Corp., 281 N.Y.S. 130, 137 (Sup. Ct. 1935) (#FHH“wREF B FiEEHE, & 2 %
FCETRYHEAR®).

(173) See, e.g., Staples v. United States, 511 U.S. 600, 605 (1994) ( #7156 AR ¥ & 38 3%
BRI R EEEN, T RE PN EEE N E R RAM Y W (citation
omitted ) ) .See generally Joseph E. Kennedy, Making the Crime Fit the Punishment, 51
EMORY L.J. 753 (2002) ( & A % & 3% It 2 40 {7 76l 48 0 98 413K, M b 20 B 1y
AN AL T e e R S M ERIE A E R AT LEREN).
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(174) % 0. Milich X, #77E(28),% 186~ 189 W (A F S kWM HE R T, K o0& % thil &%
(BEFERAEREERIHN AT E)FPEEREEZ(AFUEREEFTLTKA
F W A E) ) ; Seigel XX, 7E(28),% 1605~1610 T (HIF T A FRIEE + ¥
ATHANCEFE R EEET G HA N RATEN LRI E MUK S EER),

(1750 Butsee 17 C.F.R. § §240.10b5-1t0o—2 (2011) (#E T HEX FEHH — B &,
FHET 2B LH).

(176) % M. CHOI & PRITCHARD X, #77%(128), % 354~366 71,

(1777 See Thomas Lee Hazen, Identifying the Duty Prohibiting Outsider Trading on Material
Nonpublic Information, 61 HASTINGS L.J. 881, 889 (2010) ( “ 3 & & ¥ #1 U 3k 4
BENEZG , ERTRERTREZLETHRILACHEE)).

(178) See United States v. O "Hagan, 521 U.S. 642, 658 (1997) (“ B &K AL kW L1
BAXNHRELATH AN, BoR AT ERXTHEANFEATFEENTG T
XHEHEAR BRERTELRGREEERMMITE T RZAZANATL”); (HTR)
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(# L% ) See also Basic Inc. v. Levinson, 485 U.S. 224,247 (1988) ( Schlanger v.
Four-Phase Sys. Inc., 555 F. Supp. 535, 538 (S.D.N.Y. 1982)) (internal quotation
mark omitted) . BBl T SRR A WK FEAWIREL A, AT T X BELT
REANFBEREN K, James D. Cox, Insider Trading and Contracting: A Critical
Response to the “Chicago School”, James D. Cox. 1986 DUKE L.J. 628. See also
Kimberly D. Krawiec, Fairness, Efficiency, and Insider Trading: Deconstructing the
Coin of the Realm in the Information Age, 95 Nw. U. L. REV. 443 444 (2001) (“ %
W R SLEA T RIEH K 5 E R R AR U AR A AT R R A E P
FERGMA R ELEFEH ML LS B LK ") ; Henry G. Manne, Insider Trading:
Hayek, Virtual Markets, and the Dog That Did Not Bark, 31 J. CORP. L. 167, 167
(2005) (“ZXARRAT T HE AMARKHNREURFEFAG AL, HE
HEFFARTXTHERGENAMNEFHMEA N ZT47); M. Todd
Henderson, Insider Trading and CEO Pay 3 ( Univ. of Chi. Law Sch. Inst. for Law &
Econ., Working Paper No. 521, 2010), available at http;//ssrn. com/abstract =
1605170 “ 78 %7 B 1 AL 8 34 38 o 3 5 D — A 2 B—— 70 35 A 8 30 2 A B 3 4 3
TR AR, ZCRET HAEEEARERN T ABAXSH L LB
RAMME - F

(179) % L Hazen 50, #E(177) ,% 887 M (“HAEF ET HEARK Z M EER &2 — K
RATEAM 10b -5 %37,

(180) See Chiarella v. United States, 445 U.S. 222, 230 (1980) (“#4E % 10(b) &, % E &
TE A B B UL BRAT 7 °T A o A R AR B EEFTERUNR S & Z 1T
KAPTF £ W AR RN,

(181) See Cady, Roberts & Co., Exchange Act Release No. 6668, 40 SEC Docket 907, 911
(Nov. 8, 1961) (“#n R AX M EFERNT , EHATFE XX AW FERE EELE Y B R
AIE, HATA AT URERFRS").
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(182) See, e.g., Chiarella, 445 U.S. at 231 -33( 4 st — K& R E Rl A5 R THE A A AT
R IRANEAMEREGNEL G SR, WA XHE RS EX S AEANTY R
AR,

(183) See Dirks v. SEC, 463 U.S. 646,654 (1983) (“EN#HXFEF - KERT EAH
WANFE EAFAT RAXBDENTEAETA W MIAMNEREHEL)
(quoting Merrill Lynch, Pierce, Fenner & Smith, Inc., Exchange Act Release
No. 8459, 43 SEC Docket 933,936 (Nov. 25, 1968) ).

(184) See, e.g., United States v. O’'Hagan, 521 U.S. 642, 658 —59 (1997) (“#xf T4 & &
ZEAFEANEREEATE RAFACETEN S SR THRR, MEER ;X
B MR HEELH TR A THE L E”); Donna M. Nagy, Insider Trading and the
Gradual Demise of Fiduciary Principles, 94 IOWA L. REV. 1315, 1331, 1373 — 78
(2009) A A EHEF (F ) ZHA AT EENTAEYRBGHEA RN AR
AW ATHAL B, R T ARG R LR A TS T ATE LR
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(185) Dirks, 463 U.S. at 660 (emphasis added).

(185 1In Dirks v. SEC, 463 U.S. 646 (1983), # & i I% 78 B vE o & 1% H b F0 3, b A
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RE 125 ik sl (m) R, A B2 Yk S S Bl b D9 D i H B s BE O
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(187) David I. Walker, Unpacking Backdating: Economic Analysis and Observations on the
Stock Option Scandal, 87 B.U. L.REV. 561, 567 —70 (2007).

(188) £ WLRTTE S 568 TU(“ W W 4 v 6 K M, AME B AU B B R T
HE”),

(189) MIEFXEAATEBTOME, ELE BN I E, EER“U EE R, See United
States v. Reyes, 577 F.3d 1069, 1083 (9th Cir. 2009) ( 4 # st #] A7 8] 4 4y | = &
4 ) ;In re Juniper Network s, Inc. Sec. Litig., 264 F.R.D. 584, 594 —95 (N.D. Cal.
2009) (EIT T — T xE i G M A B A By B AR R SEATAE WL ) ; SEC v,
Berry, 580 F. Supp. 2d 911, 91213 (N.D. Cal. 2008) ( % #& SEC * — 4 % 5§ ¥
B 23t % B9 A 7 5 8 4R A2 B 98 %] 04T ) ; Indictment at 23 — 40, United States v.
Alexander, No. 1:06 - CR —00628 - NGG —RER (E.D.N.Y. Sept. 20, 2006) ( #& f —
FONE W E AT E 5 B ACE] KA K B H F A0 EE ) 5 See generally Steven J. Mintz,
Wave of Lawsuits Follows Stock Options Backdating, LITIG. NEWS, Jan. 2007, at 1
(204t 3 M AR 1) AT 7 9 ) A0 TE R 2 Fhok i) .
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(190) See 5B JACOBS, % W#T%(85), §6:4, at 6—13 (“HLI 10b—5 T T By /\ T A
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(191) See, e.g., Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148, 173
(2008) (Stevens, J., dissenting) (4 5R3%  iF % 3% by R I 4 20 5 B % P 69 B
WEBF A TA B BERE G EAE PR RIFELT @R METER” (quoting
Herman & MacLean v. Huddleston, 459 U.S. 375, 388 —89 (1983))) ;Basic Inc. v.
Levinson, 485 U.S. 224, 230 (1988) (** R Z B B R AR T MLk E L,
BAW SN ATE A AWy, W b ey R e Tk AT A AR A AT
PR EWEM ERAEN  BERY S AN R ERZNERENHA AT L TRE
B ¥ A", (citation omitted) (quoting H.R. REP. No. 73 —1383, at 11 (1934) ; Santa
Fe Indus., Inc. v. Green, 430 U.S. 467, 477 78 (1977)) (internal quotation marks
omitted) ) ; Herman, 459 U.S. at 382(“% 10(b) & & — M4 W % &k ¥ K #E &
") 3 X H 386~387 TU(“RAT—F AR B 4T 1 Bk AYIE 5 R R A SR e
TR M AR, T REMAB, L EHFFh ") (quoting SEC v. Capital Gains
Research Bureau, 375 U.S. 180, 195 (1963)). But see SEC v. Zandford, 535 U.S.
813, 820 (2002) (“ A iZ 4wk by BT b L T 52, T M 877 3 BAE 7 9 & — A
% AT AN T E 10(b) FEREAAT A 7).

(192) % W.7 Loss & Seligman, AT 7E(65) , % 3418~3420 7 (41 7 &3 ik 2 5 3F ik
ZEWERAR FHEHEFRELIEXLTTELRZ -8 AVEHF R E ALY
ME”, B MEFEER S A LM EHR”, (quoting H.R. REP. No. 7385, at 8
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(193) See Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 345 (2005) ( “3F % #iE = A 2 7
R RAIRI, T RAREH Z N THREAERSE, TEN TR AR ZIEMR
MRk LR R AR,

(194) See, e.g., Mark A. Sargent, State Disclosure Regulation and the Allocation of
Regulatory Responsibilities, 46 MD. L. REV. 1027, 1039 (1987) (“1933 4 5L B DL
WHENERANRKAEFECHE, TURESXE R EENE — MR L H—
T A M AT B R E—— W R TR R B EAE R R ) ey
FEr R Gty DL T S th#) 7)) s See generally LOUIS D. BRANDEIS, OTHER
PEOPLE’S MONEY AND HOW THE BANKERS USE IT 89 —96 (Melvin (% TF #)
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(195) X FIiEFHEA T LI LR 3 0 23 B A4r oy 2 71 71 40 B 43T, & I Choi &
Pritchard >, 87 7% (128) , % 22~35 T ; Merritt B. Fox, Civil Liability and Mandatory
Disclosure, 109 COLUM. L. REV. 237, 273 —97 (2000) ; Zohar Goshen & Gideon
Parchomovsky, The Essential Role of Securities Regulation, 55 DUKE L.J. 711, 714
(2006) ; Paul G. Mahoney, Mandatory Disclosure as a Solution to Agency Problems,
62 U. CHI. L. REV. 1047, 1049 (1995); and Edward Rock, Securities Regulation as
Lobster Trap: A Credible Commitment Theory of Mandatory Disclosure, 23 CARDOZO
L. REV. 675, 675 (2002) ,
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(197) See e.g., Securities Exchange Act of 1934 § 13, 15 U.S.C. § 78m(b) (2006) ( &k
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Restatement, 148 U. PA. L. REV. 1503, 1511 (2000) ( “ & 3t * 5 3k * #.3% DL #0147
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Theory of Expressive Law, 79 OR. L. REV. 339, 340 (2000) (“ & % A {149 sh#lL2 3%
BT B R ANT, UL A AR E R ERNEESE MBI A");
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